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PREFACE. 


-00^04- 


In  issuing  this  Report  of  the  Trial  of  the  Hon.  Clement  L. 
Vallandigham,  by  a  Military  Commission,  convened  in  Cincinnati 
by  order  of  Major -General  Burnside,  for  language  in  violation 
of  General  Order  No.  38,  used  at  Mount  Vernon,  Ohio,  and  of 
the  proceedings  before  the  Hon.  H.  H.  Leavitt,  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Ohio, 
under  the  application  for  a  writ  of  Habeas  Corpus,  the  publish- 
ers are  influenced,  in  part,  by  the  expressed  desire  of  many 
members  of  the  bar  to  have  such  publication  made,  but  chiefly 
because  the  great  principles  involved  in  the  investigation,  and 
the  ability  and  learning  displayed  in  the  arguments  of  counsel 
and  the  opinion  of  the  Court,  give  the  cases  sufficient  interest 
and  importance  to  justify  their  preservation  in  the  substantial 
form  of  a  book. 

The  military  orders  and  the  proceedings  of  the  Military  Com- 
mission are  published  with  the  consent  of  Major-General  Burn- 
side  ;  while,  through  the  courtesy  of  Brigadier-General  Cox,  the 
publishers  have  been  enabled  to  verify  their  report  by  a  careful 
comparison  with  the  original  record. 

The  arguments  of  counsel  and  the  opinion  of  the  Court  in 
the  Habeas  Corpus  case  have  been  prepared  for  the  press  by 
their  respective  authors. 

Thus  the  book  obtains  that  authenticity  which  makes  it  per- 
fectly reliable  both  in  its  historical  and  judicial  aspects. 

RICKEY  &  CARROLL, 

Publishers, 
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THE    TRIAL 


OF 


HON.  CLEMENT  L.  VALLANDIGHAM, 


BY    A 


MILITARY    COMMISSION". 


-A 


GENERAL  ORDER  No.  38. 


Head-quarters  Department  of  the  Ohio. 

Cincinnati,  (9.,  April  13,  1863. 
General  Orders,  ) 

No.  38.  j 

The  Commanding  General  publishes,  for  the  information  of  all  con- 
cerned, that  hereafter  all  persons  found  within  our  lines  who  commit 
acts  for  the  benefit  of  the  enemies  of  our  country  will  be  tried  as 
spies  or  traitors,  and,  if  convicted,  will  suffer  death.  This  order  in- 
cludes the  following  class  of  persons  : 

Carriers  of  secret  mails. 

Writers  of  letters  sent  by  secret  mails. 

Secret  recruiting  officers  within  the  lines. 

Persons  who  have  entered  into  an  agreement  to  pass  our  lines  for 
the  purpose  of  joining  the  enemy. 

Persons  found  concealed  within  our  lines  belonging  to  the  service 
of  the  enemy,  and,  in  fact,  all  persons  found  improperly  within  our 
lines,  who  could  give  private  information  to  the  enemy. 

All  persons  within  our  lines  who  harbor,  protect,  conceal,  feed, 
clothe,  or  in  any  way  aid  the  enemies  of  our  country. 

The  habit  of  declaring  sympathies  for  the  enemy  will  not  be  allowed 
in  this  Department.  Persons  committing  such  offenses  will  be  at 
once  arrested,  with  a  view  to  being  tried  as  above  stated,  or  sent  be- 
yond our  lines  into  the  lines  of  their  friends. 

It  must  be  distinctly  understood  that  treason,  expressed  or  implied, 
will  not  be  tolerated  in  this  Department. 

All  officers  and  soldiers  are  strictly  charged  with  the  execution  of 
this  order. 

By  command  of  Major-General  Burnside. 

LEWIS  RICHMOND, 

Official :  Assistant  Adjutant-  General. 

D.  R.  LARNED, 

Captain  and  Assistant  Adjutant- General. 

(?) 


ORDER  OF  ARREST. 


Head-quarters  Department  op  the  Ohio, 

Cincinnati,  0.,  May  4,  1863. 

Captain  Chas.  G.  Hutton,  A.  D.  C,  etc. : 

Captain — You  will  proceed  at  once  to  Dayton,  Ohio,  by  special 
train,  and  cause  the  arrest  of  the  Hon.  Clement  L.  Vallandigham, 
after  which  you  will  return  at  once  to  these  Head-quarters. 

You  will  confer  with  the  Provost  Marshal,  who  will  await  your 
arrival  at  Dayton,  and  see  that  the  arrest  is  made  as  quietly  as  pos- 
sible. Captain  Murray  will  accompany  you,  and  will  render  you  any 
assistance  you  may  request  of  him. 

The  superintendent  of  the  C,  H.  and  D.  Railroad  will  make  all  the 
necessary  arrangements  for  trains,  upon  your  showing  him  this  order. 
You  should  endeavor  to  arrive  here  before  daylight  to-morrow 
morning. 

Much  discretion  is  allowed  to  your  good  judgment  in  this  matter. 

By  command  of  Major-General  A.  E.  Burnside. 

D.  B.  LARNED, 

Captain  and  Assistant  Adjutant- General. 
Official. 

(8) 


TRIAL  OP 

HON.  CLEMENT  L.  VALLANDIGHAM, 


BY    THE 


MILITARY    COMMISSION". 


Proceedings  of  a  Military  Commission,  convened  at  Cincinnati, 
Ohio,  by  virtue  of  the  following  Order : 

Head-quarters  Department  of  the  Ohio, 

Cincinnati,  O.,  April  21    1863. 
Special  Orders, ") 
No.  135.  J 

4.  A'  Military  Commission  is  hereby  appointed,  to  meet  at  Cincin- 
nati, Ohio,  at  10  o'clock  A.  M.,  on  Wednesday,  the  22d  instant,  or  as 
soon  thereafter  as  practicable,  for  the  trial  of  such  prisoners  as  may 
be  brought  before  it. 

DETAIL    FOR   THE    COMMISSION. 

1.  Brig.-Gen.  E.  B.  Potter,  U.  S.  Vols. 

2.  Lieut.-Col.  E.  K.  Goodrich,  C.  S.,  U.  S.  Vols. 

3.  Major  J.  L.  Van  Buren,  A.  D.  C. 

4.  "       J.  M.  Brown,  10th  Kentucky  Cavalry. 

5.  "      R.  M.  Corwine,  A.  D.  C. 

6.  "       A.  H.  Fitch,  115th  Ohio  Vols. 

7.  Captain  E.  Gay,  16th  U.  S.  Infantry. 

8.  "       P.  M.  Lydig,  A.  D.  C. 

9.  "       W.  H.  French,  C.  S.,  U.  S.  Vols. 

Captain  J.  M.  Cutts,  11th  U.  S.  Infantry,  is  appointed  Judge-Ad- 
vocate. 

By  command  of  Major-General  Burnside. 

W.  P.  ANDERSON,  A.  A.  General 

(9) 
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[The  Commission  met  and  adjourned  from  time  to  time,  dis- 
posing of  such  business  as  was  brought  before  it,  till  May  6, 
which  was,  of  its  sittings,  the] 

TWELFTH  DAY. 

Cincinnati,  $.,  Wednesday,  May  6,  1863. 
The  Commission  met  pursuant  to  adjournment. 

Head-quarters  Department  of  the  Ohio, 
Cincinnati,  0.,  May  5,  1863. 
Special  Orders, 
No.  161: 

3.  Captain  W.  H.  French,  C.  S.,  is  hereby  relieved  from  duty  as  a 
member  of  the  Military  Commission  convened  by  P.  4  of  S.  0.  135, 
current  series,  from  these  Head-quarters,  and  of  which  Brigadier-Gen- 
eral Robert  B.  Potter  is  President. 

4.  Colonel  John  F.  De  Courcy,  16th  Regiment  Ohio  Vol.  Inf.,  is 
hereby  assigned  to  duty  as  a  member  of  the  Military  Commission, 
convened  by  P.  4  of  S.  0.  135,  current  series,  from  these  Head-quarters, 
and  of  which  Brigadier-General  Robert  B.  Potter  is  President. 

By  command  of  Major-General  Burnside. 

W.  P.  ANDERSON,  A.  A.  General 

PRESENT  : 

General  Potter,  Colonel  Be  Courcy, 

Lieut.-Col  Goodrich,  Major  Van  Buren, 

Major  Brown,  Major  Fitch,  and 

Captain  Lydig,  Judge- Advocate. 

The  Judge-Advocate  stated  that  the  absence  of  Major  Cor- 
wine  and  Captain  Gay  is  sufficiently  explained  by  the  fact  that 
they  had  recently  been  ordered  on  other  duty  by  the  General 
commanding  the  Department. 

The  proceedings  of  the  preceding  day  were  read  by  the  Judge- 
Advocate,  and  approved. 

The  Commission  then  proceeded  to  the  trial  of  Clement  L. 
Vallandigham,  a  citizen  of  the  State  of  Ohio,  who,  being  called 
into  Court,  and  having  heard  the  foregoing  orders  read,  was 
asked  if  he  had  any  objection  to  any  of  the  members  named 
therein,  to  which  he  replied  in  the  negative. 
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The  Commission  was  then  duly  sworn  by  the  Judge-Advocate, 
and  the  Judge-Advocate  was  sworn  by  the  President,  in  the 
presence  of  the  accused,  and  Clement  L.  Vallandigham  was 
arraigned  on  the  following  charge  and  specification  of  charge  : 

CHARGE. 

Publicly  expressing,  in  violation  of  General  Orders  No.  38, 
from  Head-quarters  Department  of  the  Ohio,  sympathy  for  those 
in  arms  against  the  Government  of  the  United  States,  and  de- 
claring disloyal  sentiments  and  opinions,  with  the  object  and 
purpose  of  weakening  the  power  of  the  Government  in  its  efforts 
to  suppress  an  unlawful  rebellion. 

SPECIFICATION. 

In  this,  that  the  said  Clement  L.  Vallandigham,  a  citizen  of 
the  State  of  Ohio,  on  or  about  the  first  day  of  May,  1863,  at 
Mount  Vernon,  Knox  County,  Ohio,  did  publicly  address  a  large 
meeting  of  citizens,  and  did  utter  sentiments  in  words,  or  in 
effect,  as  follows,  declaring  the  present  war  u  a  wicked,  cruel, 
and  unnecessary  war ;"  "  a  war  not  being  waged  for  the  preser- 
vation of  the  Union ;"  "  a  war  for  the  purpose  of  crushing  out 
liberty  and  erecting  a  depotism ;"  "  a  Avar  for  the  freedom  of  the 
blacks  and  the  enslavement  of  the  whites  ;"  stating  "  that  if  the 
Administration  had  so  wished,  the  war  could  have  been  honora- 
bly terminated  months  ago  ;"  that  "  peace  might  have  been  hon- 
orably obtained  by  listening  to  the  proposed  intermediation  of 
France;"  that  " propositions  by  which  the  Northern  States  could 
be  won  back,  and  the  South  guaranteed  their  rights  under  the 
Constitution,  had  been  rejected  the  day  before  the  late  battle  of 
Fredericksburg,  by  Lincoln  and  his  minions,"  meaning  thereby 
the  President  of  the  United  States,  and  those  under  him  in 
authority  ;  charging  "that  the  Government  of  the  United  States 
was  about  to  appoint  military  marshals  in  every  district,  to  re- 
strain the  people  of  their  liberties,  to  deprive  them  of  their 
rights  and  privileges ;"  characterizing  General  Orders  No.  38, 
from  Head-quarters  Department  of  the  Ohio,  as  "  a  base 
usurpation    of    arbitrary    authority,"    inviting    his    hearers    to 
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resist  the  same,  by  saying,  "the  sooner  the  people  inform  the 
minions  of  usurped  power  that  they  will  not  submit  to  such 
restrictions  upon  their  liberties,  the  better ;"  declaring  "  that  he 
was  at  all  times,  and  upon  all  occasions,  resolved  to  do  what  he  could 
to  defeat  the  attempts  now  being  made  to  build  up  a  monarchy 
upon  the  ruins  of  our  free  government ;"  asserting  "  that  he 
firmly  believed,  as  he  said  six  months  ago,  that  the  men  in  power 
are  attempting  to  establish  a  despotism  in  this  country,  more 
cruel  and  more  oppressive  than  ever  existed  before." 

All  of  which  opinions  and  sentiments  he  well  knew  did  aid, 
comfort,  and  encourage  those  in  arms  against  the  Government, 
and  could  but  induce  in  his  hearers  a  distrust  of  their  own  Gov- 
ernment, sympathy  for  those  in  arms  against  it,  and  a  disposition 
to  resist  the  laws  of  the  land. 

The  accused  asked  delay  to  procure  counsel,  stating  that  he 
was  engaged  in  preparing  his  plea,  and  required  advice. 

The  Commission  was  duly  cleared  for  deliberation,  and  on  its 
reopening,  the  Judge-Advocate  announced,  as  its  decision,  that 
the  Commission  would  require  the  accused  to  plead  "  Guilty,"  or 
"  Not  Guilty,"  to  the  charge  and  specification,  and  would  then 
adjourn  for  half  an  hour  to  permit  the  accused  to  procure  coun- 
sel, when  the  Commission  would  proceed  to  hear  the  evidence  for 
the  prosecution. 

The  accused,  denying  the  jurisdiction  of  the  Commission,  and 
refusing  to  plead  as  directed  by  the  Commission,  the  Commission 
directed  that  the  plea  of  "  Not  Guilty"  to  the  specification  and 
charge  be  entered  for  him  by  the  Judge-Advocate. 

The  Commission  then  adjourned  for  half  an  hour. 

The  Commission  reassembled  pursuant  to  its  adjournment. 

All  persons  required  to  give  evidence  were  directed  to  with- 
draw and  remain  in  waiting  till  called  for. 

Captain  H.  R.  Hill,  of  the  115th  Regiment  Ohio  Volunteer 
Infantry,  a  witness  for  the  prosecution,  being  duly  sworn,  testi- 
fies as  follows  : 

Question  by  the  Judge- Advocate. — What  is  your  rank  and 
regiment  ? 
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Answer. — Captain,  115th  Regiment  Ohio  Volunteers. 

Q. — Were  you  present  at  a  meeting  of  citizens  held  at  Mount 
Vernon  on  or  about  May  1,  1863? 

A. — I  was. 

Q. — Did  you  hear  the  accused  address  that  meeting  ? 

A.— I  did. 

Q. — How  near  were  you  to  him  while  speaking  ? 

A. — I  was  leaning  on  the  end  of  the  platform  on  which  he  was 
speaking.     I  was  about  six  feet  from  him. 

Q. — Was  this  your  position  during  the  whole  of  the  time  he 
was  speaking  ? 

A.— Yes. 

Q. — State  what  remarks  he  uttered  in  relation  to  the  war  now 
being  waged,  and  any  remarks  he  may  have  made  in  that  con- 
nection. 

A. — The  witness  stated  that,  in  order  to  state  his  remarks  in 
the  order  in  which  they  were  made,  he  would  refresh  his  memory 
from  manuscript  notes  made  on  the  occasion.  These  the  witness 
produced,  and  held  in  his  hands. 

The  speaker  commenced  by  referring  to  the  canopy  under 
which  he  was  speaking — the  stand  being  covered  by  an  Ameri- 
can flag — "  the  flag  which,"  he  said,  "  had  been  rendered  sacred 
by  Democratic  Presidents — the  flag  under  the  Constitution." 

After  finishing  his  exordium,  he  spoke  of  the  designs  of  those 
in  power  being  to  erect  a  despotism ;  that  "  it  was  not  their 
intention  to  effect  a  restoration  of  the  Union ;  that  previous  to 
the  bloody  battle  of  Fredericksburg  an  attempt  was  made  to 
stay  this  wicked,  cruel,  and  unnecessary  war."  That  the  war 
could  have  been  ended  in  February  last.  That,  a  day  or  two 
before  the  battle  of  Fredericksburg,  a  proposition  had  been 
made  for  the  readmission  of  Southern  Senators  into  the  United 
States  Congress,  and  that  the  refusal  was  still  in  existence  over 
the  President's  own  signature,  which  would  be  made  public  as 
soon  as  the  ban  of  secrecy  enjoined  by  the  President  was  re- 
moved. That  the  Union  could  have  been  saved,  if  the  plan 
proposed  by  the  speaker  had  been  adopted;  that  the  Union 
could  have  been  saved  upon  the  basis  of   reconstruction;  but 
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that  it  would  have  ended  in  the  exile  or  death  of  those  who 
advocated  a  continuation  of  the  war  ;  that  "  Forney,  who  was  a 
well-known  correspondent  of  the  Philadelphia  Press,  had  said 
that  some  of  our  public  men  (and  he,  Forney,  had  no  right  to 
speak  for  any  others  than  those  connected  with  the  Administra- 
tion), rather  than  bring  back  some  of  the  seceded  States,  would 
submit  to  a  permanent  separation  of  the  Union."  He  stated 
that  "  France,  a  nation  that  had  always  shown  herself  to  be  a 
friend  of  our  Government,  had  proposed  to  act  as  a  media- 
tor;" but  "that  her  proposition,  which,  if  accepted,  might  have 
brought  about  an  honorable  peace,  was  insolently  rejected/'  It 
may  have  been  "  instantly  rejected ;  "  that  "  the  people  had  been 
deceived  as  to  the  objects  of  the  war  from  the  beginning;"  that 
"  it  was  a  war  for  the  liberation  of  the  blacks,  and  the  enslave- 
ment of  the  whites.  We  had  been  told  it  would  be  terminated 
in  three  months — then  in  nine  months,  and  again  in  a  year — 
but  that  there  was  still  no  prospect  of  its  being  ended.  That 
Richmond  was  still  in  the  hands  of  the  enemy;  that  Charleston 
was  theirs,  and  Vicksburg  was  theirs ;  that  the  Mississippi  was 
not  opened,  and  would  not  be  so  long  as  there  was  cotton  on  its 
banks  to  be  stolen,  or  so  long  as  there  were  any  contractors  or 
officers  to  enrich."  I  do  not  remember  which  word,  contract- 
ors or  officers,  he  used.  He  stated  that  a  Southern  paper  had 
denounced  himself  and  Cox,  and  the  u  Peace  Democrats,"  as 
having  "done  more  to  prevent  the  establishing  of  the  Southern 
Confederacy  than  a  thousand  Sewards."  That  "they  proposed  to 
operate  through  the  masses  of  the  people,  in  both  sections,  who 
were  in  favor  of  the  Union."  He  said  that  "  it  was  the  purpose 
or  desire  of  the  Administration  to  suppress  or  prevent  such  meet- 
ings as  the  one  he  was  addressing."  That  "  military  marshals 
were  about  to  be  appointed  in  every  district,  who  would  act  for 
the  purpose  of  restricting  the  liberties  of  the  people  ; "  but  that 
"he  was  a  freeman;"  that  he  "did  not  ask  David  Tod,  or 
Abraham  Lincoln,  or  Ambrose  E.  Burnside  for  his  right  to 
speak  as  he  had  done,  and  was  doing.  That  his  authority  for 
so  doing  was  higher  than  General  Orders  No.  38 — it  was  Gen- 
eral   Orders    No.   1 — the    Constitution.      That    General   Orders 
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No.  38  was  a  base  usurpation  of  arbitrary  power ;  that  be  bad 
the  most  supreme  contempt  for  such  power.  He  despised  it, 
spit  upon  it ;  he  trampled  it  under  his  feet."  That  only  a  few 
days  before,  a  man  had  been  dragged  down  from  his  home  in 
Butler  County,  by  an  outrageous  usurpation  of  power,  and  tried 
for  an  offense  not  known  to  our  laws,  by  a  self-constituted 
court-martial — tried  without  a  jury,  which  is  guaranteed  to  every 
one ;  that  he  had  been  fined  and  imprisoned.  That  two  men 
had  been  brought  over  from  Kentucky,  and  tried,  contrary  to 
express  laws  for  the  trial  of  treason,  and  were  now  under  the 
sentence  of  death.  That  an  order  had  just  been  issued  in  Indi- 
ana, denying  to  persons  the  right  to  canvass  or  discuss  military 
policy,  and  that,  if  it  was  submitted  to,  would  be  followed  up  by 
a  similar  order  in  Ohio.  That  he  was  resolved  never  to  sub- 
mit to  an  order  of  a  military  dictator,  prohibiting  the  free  dis- 
cussion of  either  civil  or  military  authority.  "  The  sooner  that 
the  people  informed  the  minions  of  this  usurped  power  that  they 
would  not  submit  to  such  restrictions  upon  their  liberties,  the 
better."  "Should  we  cringe  and  cower  before  such  authority?" 
That  we  "  claimed  the  right  to  criticise  the  acts  of  our  military 
servants  in  power."  That  there  never  was  a  tyrant  in  any  age 
who  oppressed  the  people  further  than  he  thought  they  would 
submit  to  or  endure.  That  in  days  of  Democratic  authority, 
Tom  Corwin  had,  in  face  of  Congress,  hoped  that  our  brave  vol- 
unteers in  Mexico  "  might  be  welcomed  with  bloody  hands  to 
hospitable  graves,"  but  that  he  had  not  been  interfered  with. 
It  was  never  before  thought  necessary  to  appoint  a  captain  of 
cavalry  as  Provost  Marshal,  as  was  now  the  case  in  Indianapo- 
lis, or  military  dictators,  as  were  now  exercising  authority  in 
Cincinnati  and  Columbus.  He  closed  by  warning  the  people  not 
to  be  deceived.  That  "  an  attempt  would  shortly  be  made  to 
enforce  the  conscription  act;  "  that  "they  should  remember  that 
this  war  was  not  a  war  for  the  preservation  of  the  Union  ; " 
that  "  it  was  a  wicked  Abolition  war,  and  that  if  those  in  author- 
ity were  allowed  to  accomplish  their  purposes,  the  people  would 
be  deprived  of  their  liberties,  and  a  monarchy  established;  but 
that,  as  for  him,  he  was  resolved  that  he  would  never  be  a  priest 
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to  minister  upon  the  altar  upon  which  his  country  was  being 
sacrificed." 

Q. — Will  you  state  what  other  flags  or  emblems  decorated  the 
platform  than  the  American  flag  ? 

A. — There  were  frames  covered  with  canvas,  all  of  which 
were  decorated  with  "  butternuts."  One  banner,  which  was 
borne  at  the  head  of  a  delegation,  bore  the  inscription,  "  The 
Copperheads  are  coming." 

Q. — Did  you  see  any  badges  worn  by  the  citizens?  How 
many,  and  what  were  those  badges  ? 

A. — Yes  :  I  saw  hundreds  of  them  wearing  butternuts,  and 
many  of  them  wearing  copperheads  cut  out  of  cents. 

Q. — Did  you  hear  many,  and  how  many,  cheering  for  Jeff 
Davis,  or  expressing  sympathy  for  him  ? 

A. — I  heard  no  cheers  for  Jeff  Davis,  but  I  heard  a  shout  in 
the  crowd,  that  "  Jeff  Davis  was  a  gentleman,  and  that  was  what 
the  President  was  not." 

CROSS-EXAMINED   BY  THE   ACCUSED. 

Prisoner — Q. — Did  not  the  speaker  refer  to  the  Crittenden 
propositions,  and  condemn  the  rejection  of  them  ? 

A. — In  endeavoring  to  show  that  the  restoration  of  the 
Union  was  not  the  object  of  the  war,  he  stated  a  number  of 
means,  this  among  others,  by  which  the  war  could  have  been 
ended;  he  considered,  from  the  fact  that  none  were  adopted,  that 
this  was  proof  that  the  restoration  of  the  Union  was  not  the 
object  of  the  war. 

Q. — Did  I  not  quote  Judge  Douglas's  declaration  that  the 
responsibility  for  the  rejection  of  those  propositions  was  with  the 
Republican  party  ? 

Objected  to  by  the  Judge-Advocate. 

The  Commission  was  duly  cleared  for  deliberation ;  and  on  its 
reopening,  the  Judge-Advocate  announced  as  its  decision,  that 
the  question  would  not  be  admitted. 

Q. — When  speaking  in  connection  with  Forney's  Press,  did 
I  not  say  that  "  if  other  Democrats  in  Washington  and  myself 
had  not  refused  all  ideas  and  suggestions   from  some  prominent 
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men  of  the  party  in  power,  to  make  peace  on  terms  of  disunion, 
that  I  believed  the  war  would  have  been  ended  in  February  ? 

A.— When  speaking  of  the  proposition,  viz :  "  That  it  was 
not  a  war  for  the  restoration  of  the  Union,"  he  stated  that,  if  the 
Democrats  in  Washington  had  united  in  a  plan  for  the  permanent 
separation  of  the  Union,  the  thing  would  have  been  accomplished 
in  February. 

Q. — Did  I  not  expressly  refer  to  myself  in  that  connection, 
and  say  that  I  had  refused,  and  always  would  refuse,  to  agree 
to  a  separation  of  the  States — -in  other  words,  to  peace,  on  terms 
of  disunion  ? 

A. — He  stated  something  to  that  effect.  He  stated  that  he 
wished  to  have  a  voice  in  the  manner  in  which  the  Union  was 
to  be  reconstructed,  and  that  he  wished  also  our  Southern 
brethren  to  have  a  voice. 

Q. — Referring  to  the  Richmond  Enquirer  article,  did  I  not 
say  that  "  it,  Jeff  Davis's  organ,  had  called  upon  Dictator  Lin- 
coln "  to  lock  up  Mr.  Cox,  Senator  Richardson,  and  myself  in 
one  of  his  military  prisons,  because  of  our  doing  so  much  against 
Southern  recognition  and  independence  ? 

A. — Yes,  substantially,  he  did  say  so. 

Q. — Referring  to  General  Orders  No.  38,  did  I  not  say  that,  in 
so  far  as  it  undertook  to  subject  citizens  not  in  the  land  or  naval 
forces  or  militia  of  the  United  States,  in  actual  service,  to  trial 
by  court-martial  or  military  commission,  I  believed  it  to  be  un- 
constitutional, and  a  usurpation  of  arbitrary  power  ? 

A. — He  did,  except  the  words  "  in  so  far." 

Q. — Referring  to  two  citizens  of  Kentucky  tried  by  Military 
Court  in  Cincinnati,  did  I  not  say  that  what  they  were  charged 
with  was  actual  treason,  punishable  by  death,  and  that,  if  guilty, 
the  penalty  by  statute  was  hanging,  and  they  ought  to  be 
hung,  after  being  tried  by  a  judicial  court  and  a  jury — instead 
of  which  they  had  been  tried  by  a  military  court,  as  I  under- 
stood, and  sentenced  to  fine  and  imprisonment — one  of  them  a 
fine  of  three  hundred  dollars  ? 

A. — That  was,  in  substance,  what  he  said. 

Q. — Did  I  not  also  say,  in  that  connection,  that  the  rebel  officer 
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who  was  tried  as  a  spy  by  the  Military  Court  at  Cincinnati  was 
legally  and  properly  tried  and  convicted,  according  to  the  rules 
and  articles  of  war ;  that  that  was  a  clear  case  where  the  Court 
had  jurisdiction? 

A. — It  is  my  recollection  that  he  denounced  the  Court  as  an 
unlawful  tribunal,  and  that  he  did  use  the  above  language,  and 
then  gave  the  instances  referred  to  in  my  direct  testimony.  He 
probably  did  refer  to  Campbell's  case. 

The  Judge-Advocate  stated  that  the  accused  did  distinguish  in 
his  speech  the  different  cases  for  the  purpose  of  showing  juris- 
diction, condemning  those  cases  in  which  he  held  the  Court  to 
have  no  jurisdiction,  and  approving  the  case  of  the  spy. 

Q. — Did  I  not  distinctly,  in  the  conclusion  of  the  speech,  en- 
join upon  the  people  to  stand  by  the  Union  at  all  events,  and 
that,  if  war  failed,  not  to  give  the  Union  up ;  to  try,  by  peaceable 
means,  by  compromise,  to  restore  it  as  our  fathers  made  it,  and 
that  though  others  might  consent,  or  be  forced  to  consent,  I 
would  not  myself  be  one  of  those  who  would  take  any  part  in 
agreeing  to  a  dissolution  of  the  Union? 

A. — Yes.  He  said  he  and  the  peace  men  were  the  only  ones 
who  wished  the  restoration  of  the  Union. 

Q.— Did  not  one  of  the  "  banners  "  you  refer  to  as  decorated 
with  "butternuts"  bear  the  inscription,  "The  Constitution  as  it 
is,  and  the  Union  as  it  was  ?  " 

A. — One  of  them  bore  that  inscription. 

Q. — Do  you  mean  to  be  understood  to  say  that  /  heard  the 
reference  to  Jeff  Davis,  or  gave  any  assent  to  it  whatever  ? 

A. — I  can  not  say  that  he  did.  It  was  said  loud  enough  for 
him  to  hear,  if  his  attention  had  been  directed  that  way.  He 
gave  no  assent ;  neither  did  he  give  any  dissent. 

Q. — What  was  the  size  of  the  crowd  assembled  there  that  day? 

A. — It  was  very  large. 

The  Commission  adjourned  to  meet  again  at  9J  o'clock  A.  M., 
on  Thursday,  the  7th  instant. 

KOBERT  B.  POTTER,  Brig.-Gen.  Vols., 

President. 
J.  M.  CUTTS,  Capt.  11th  Inf.,  Judge-Advocate. 
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THIRTEENTH    DAY. 

Cincinnati,    0.,  Thursday,  May  7,  1863. 
The  Commission  met  pursuant  to  adjournment. 

PRESENT : 

Brig.-Gen.  Potter,  Col.  De  Courcy, 

Lieut.-Col.  Goodrich,  Major  Van  Buren, 

Major  Brown,  Major  Fitch,  and 

Capt.  Lydio,  Judge-Advocate. 

The  proceedings  of  the  preceding  day  were  read  by  the  Judge- 
Advocate,  and  approved. 

All  persons  required  to  give  evidence  were  directed  to  with- 
draw and  remain  in  waiting  until  called  for. 

The  cross-examination  of  Captain  Hill  was  continued  by  the 
accused. 

Q.— In  speaking  of  the  character  of  the  war,  did  I  not  ex- 
pressly say,  as  Mr.  Lincoln,  in  his  proclamation,  July  1,  1862, 
said:  "  This  unnecessary  and  injurious  civil  war?" 

A. — I  do  not  recollect  that  he  did.  The  language  he  made 
use  of  I  understood  to  be  his  own. 

Q. — Again,  in  speaking  of  the  character  of  the  war,  did  I  not 
expressly  give,  as  proof,  the  President's  proclamation  of  Sep- 
tember 22,  1862,  and  January  1,  1863,  as  declaring  emancipa- 
tion of  the  slaves  in  Southern  seceded  States,  and  as  a  proof  that 
the  war  was  now  being  waged  for  that  purpose  ? 

The  accused  stated  that  he  offered  this  question  as  an  explan- 
ation of  the  purpose  and  object  of  his  declarations  as  to  the 
present  character  of  the  war,  and  as  his  authority  for  his  state- 
ment. If  he  stated  what  the  President  stated,  he  (the  accused) 
could  not  be  held  disloyal  for  so  doing. 

The  Judge-Advocate  stated  that  the  question  was  one  which 
clearly  put  in  question,  not  the  utterance  of  certain  words,  opin- 
ions, and  sentiments,  but  their  propriety,  truth,  and  justice  when 
uttered,  and  required  the  Commission  to  pass  judgment,  not  upon 
sentiments  uttered  by  the  accused,  but  upon  certain  proclama- 
tions of  the  President  of  the  United  States.     He  further  objected 
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to  the  question  as  one  designed,  in  his  belief,  not  to  meet  the 
merits  of  this  case,  but  to  prepare  a  record  in  this  case  of  a 
political  character,  and  for  political  uses. 

The  Commission  was  duly  cleared  for  deliberation,  and  on  its 
reopening  the  Judge-Advocate  announced,  as  its  decision,  that 
the  question  would  not  be  admitted. 

Q. — Did  you  continue  at  the  same  place  during  the  delivery 
of  the  whole  speech  ? 

A.— I  did. 

Q. — Were  your  notes  taken  at  the  time,  or  reduced  to  writing 
after  the  speech  was  over  ? 

A. — They  were  taken  at  the  time.  All  I  used  before  the 
Court  were  just  as  they  fell  from  his  lips. 

Q. — Were  you  not  in  citizen's  clothes ;  and  how  came  you  to 
be  at  Mount  Vernon  that  day  ?  Did  you  go  to  Mount  Vernon 
for  the  purpose  of  taking  notes  and  reporting  the  speech? 

The  accused  insisted  on  the  question  on  the  ground  that  it 
would  show  the  temper  and  spirit  of  the  witness,  and  his  preju- 
dices, and  as  showing  that  the  notes  were  taken  with  reference 
to  arrest  and  prosecution  before  this  Commission,  he  being 
in  the  service  as  Captain,  and  his  regiment  in  Cincinnati. 

The  question  was  objected  to  by  the  Judge- Advocate,  and  the 
Commission  was  duly  cleared  for  deliberation;  and,  on  its  re- 
opening, the  Judge-Advocate  stated  that  he  had  withdrawn  his 
objection,  and  the  question  would  be  admitted. 

The  question  was  then  put  to  the  witness. 

A. — I  was  in  citizen's  clothes,  and  I  went  up  for  the  purpose 
of  listening  to  any  speech  that  might  be  delivered  at  that  meet- 
ing.    I  had  no  order  to  take  notes  or  report. 

Q. — Did  you  take  notes  of  any  other  speech? 

A. — I  commenced  taking  notes  of  the  speech  of  Mr.  Cox,  but 
I  considered  it  harmless  after  listening  to  him  a  short  time,  and 
stopped.     I  took  no  notes  of  any  other  speeches. 

Q. — Were  you  not  expressly  sent  to  listen  to  my  speech  on 
that  occasion  ? 

A. — I  was  not,  any  more  than  to  the  other  speeches. 

Q. — By  whom  were  you  sent  ? 
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A. — By  Captain  Andrew  C.  Kemper,  Assistant  Adjutant- 
General  of  the  military  commandant  of  the  city  of  Cincinnati, 
Ohio. 

Q. — Did  you  make  report  to  him  on  your  return  ? 

A. — I  did  not.  I  reported  first  to  Colonel  Eastman  himself, 
and  from  there  went  to  Head-quarters  Department  of  the 
Ohio. 

^/ 

Captain  John  A.  Means,  115th  Ohio  Volunteers,  a  witness 
for  the  prosecution,  being  duly  sworn,  testifies  as  follows  : 

Judge- Advocate. — Q. — What  is  your  rank  and  regiment  ? 

A. — Captain,  115th  Ohio  Volunteers. 

Q. — Were  you  present  at  a  meeting  of  citizens,  held  at 
Mount  Vernon,  Ohio,  on  or  about  May  1,  1863. 

A. — I  was. 

Q. — Did  you  hear  the  accused  address  that  meeting? 

A.— I  did. 

Q. — How  near  were  you  ;  and  state  your  position  with  refer- 
ence to  the  speaker,  and  state  whether  you  heard  the  whole  or 
a  part  of  his  speech  ? 

A. — I  was  in  two  or  three  positions.  Most  of  the  time  about 
ten  feet  in  front  of  the  stand — directly  in  front.  I  heard  the 
whole  of  his  speech. 

Q. — State  what,  if  any  remarks,  you  heard  the  accused  maks 
with  reference  to  the  war,  or  upon  subjects  in  that  connection? 
Give,  as  near  as  you  can,  his  language. 

A. — He  stated,  at  one  time,  that  the  war  was  not  waged  for 
the  preservation  of  the  Union.  That  it  was  an  Abolition  war. 
That  it  might  have  been  stopped,  or  peace  restored,  some  time 
ago,  and  the  Union  restored,  if  the  plan  which  had  been  sub- 
mitted had  been  accepted. 

Objected  to  by  the  accused,  on  the  ground  that  he  had  applied 
for  a  subpoena,  summoning  Fernando  Wood,  Esq.,  of  New  York, 
and  directing  him  to  bring  with  him  a  letter  signed  by  the 
President,  referring  to  this  plan,  which  had  been  refused  by  the 
Judge- Advocate. 

The  Judge-Advocate  stated  that  he  would  withdraw  so  much 
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of  the  specification  as  related  to  remarks  alleged  to  have  been 
made  by  the  accused  with  reference  to  the  termination  of  the 
war. 

The  witness  was  directed  to  omit  any  testimony  he  might 
possess  on  that  point. 

The  witness  continued  :  The  accused  stated,  that  "  if  the  plan 
he  had  proposed  himself  had  been  adopted,  peace  would  have 
been  restored,  the  Union  saved  by  a  reconstruction,  the  North 
won  back,  and  the  South  guaranteed  in  their  rights.  That  our 
army  had  not  been  successful ;  that  Richmond  was  not  taken, 
Charleston,  nor  Vicksburg ;  that  the  Mississippi  was  not  opened, 
and  would  not  be  so  long  as  there  was  cotton  to  sell,  or  contract- 
ors to  enrich.  He  spoke  in  regard  to  the  rebuke  of  the  Admin- 
istration at  the  last  fall  election ;  that  no  more  volunteers  could 
be  had — that  the  Administration  had  to  resort  to  the  French 
conscription  law.  That  he  would  not  counsel  resistance  to  mili- 
tary or  civil  law ;  that  was  not  needed.  That  a  people  were 
unworthy  to  be  freemen  who  would  submit  to  such  encroach- 
ments on  their  liberties.  He  was  then  speaking  of  the  conscrip- 
tion act.  He  said  he  believed  the  Administration  was  attempt- 
ing to  erect  a  despotism.  That  in  less  than  one  month  Mr. 
Lincoln  had  plunged  the  country  into  this  cruel,  bloody,  and 
unnecessary  war.  He  stated  that  General  Orders  No.  38  was 
a  usurpation  of  power ;  that  he  despised  it,  spit  upon  it,  and 
trampled  it  under  his  feet ;  and  that  he,  for  one,  would  not 
regard  it.  He  styled  the  officers  of  the  Administration,  and 
the  officers  of  the  army,  as  minions  of  the  Administration,  or 
as  Lincoln's  minions.  I  do  not  recall  any  thing  else.  I  will 
add  that  he  said  he  did  not  ask  Tod,  or  Lincoln,  or  Burnside, 
whether  he  might  speak  as  he  was  doing,  and  had  done ;  that 
he  was  a  free  man;  that  he  spoke  as  he  pleased,  and  where  he 
pleased.  He  said  that  proclamations  and  military  orders  were 
intended  to  intimidate  the  people,  and  to  prevent  them  from 
meeting  as  they  were  then  that  day  doing.  That  he  claimed 
the  right  to  discuss  and  criticise  the  actions  of  civil  and  mili- 
tary men  in  power.  He  advised,  at  the  close  of  his  speech,  to 
come  up  together  at  the  ballot-box  and  hurl  the  tyrant  from  his 
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throne.     In  one  part  of  his. speech  he  styled  the  President  as 
"  King  Lincoln." 

CROSS-EXAMINED    BY    THE   ACCUSED. 

Prisoner. — Q. — Did  you  make  any  notes  at  all  of  my  speech, 
or  are  you  testifying  solely  from  memory? 

A. — I  took  no  notes  at  the  delivery  of  the  speech ;  but,  after 
Pendleton  commenced  speaking,  went  to  the  hotel  and  made 
minutes.  I  made  those  minutes  an  hour  and  a  half,  or  therea- 
bouts, after  I  heard  the  speech. 

Q. — About  what  was  the  length  of  the  speech  ? 

A. — I  think  about  an  hour  and  a  half. 

Q. — You  speak  of  my  saying  the  Worth  might  be  won  back. 
Was  it  not  that  the  South  might  be  won  back,  her  rights  being 
guaranteed  under  the  Constitution  ? 

A. — No :  I  noticed  this  particularly.  It  struck  me  very  for- 
cibly. 

Q. — You  say  that  I  said  that  I  would  not  counsel  resistance  to 
military  or  civil  laws.  Did  I  not  expressly  counsel  the  people 
to  obey  the  Constitution  and  all  laws,  and  to  pay  proper  respect 
to  men  in  authority,  but  to  maintain  their  political  rights  through 
the  ballot-box,  and  to  redress  personal  wrongs  through  the  judi- 
cial tribunals  of  the  country,  and  in  that  way  put  down  the 
Administration  and  all  usurpations  of  power  ? 

A. — He  said,  at  the  last  of  his  speech,  to  come  up  united  at 
the  ballot-box  and  hurl  the  tyrant  from  his  throne.  I  did  not 
understand  him  to  counsel  the  people  to  submit  to  the  authorities 
at  all  times.  I  do  not  remember  the  language  as  stated,  but 
part  of  it  I  remember. 

Q. — Did  I  not  say  that  my  authority  to  speak  to  the  people 
in  public  assemblages  on  all  public  questions  was  not  derived 
from  General  Orders  No.  38,  but  from  General  Orders  No.  1, 
the  Constitution  of  the  United  States — George  Washington,  com- 
manding. 

A. — I  understood  him  to  say,  that  his  authority  to  speak  to 
the  people  was  higher  than  General  Orders  No.  38,  by  that  mil- 
itary despot,  Burnside.     It  was  Orders  No.  1,  signed  Washington. 
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Q. — Were  not  the  words  "  Tod,  Lincoln  and  Burnside  "  used, 
and  that  I  did  not  ask  their  consent  to  speak  ? 

A. — He  did  use  these  words  at  one  time. 

Q. — Were  not  the  remarks  you  say  I  made,  about  spitting 
and  trampling  under  foot,  expressly  applied  in  reference  to  arbi- 
trary power  generally,  and  did  I  not  in  that  connection  refer  to 
General  Orders  No.  9  in  Indiana,  signed  by  General  Hascal, 
denying  the  right  to  criticise  the  war  policy  of  the  Administra- 
tion. 

A. — The  remarks  in  reference  to  spitting  upon,  etc.,  were 
made  in  direct  reference  to  General  Orders  No.  38.  He  some 
time  afterward,  in  speaking  of  the  tyranny  of  the  Administration, 
said  that  a  General  Order  had  been  issued  in  Indiana  denying 
the  rights  of  the  people  to  criticise  the  military  power  of  the 
Administration,  and,  if  submitted  to,  would  be  followed  by  a 
similar  one  in  Ohio. 

Q. — Do  you  undertake  to  give  any  connected  or  methodical 
statement  of  my  speech  of  an  hour  and  a  half  on  that  occasion  ? 

A. — I  do  not  pretend  to  give  his  speech  just  as  he  spoke  it. 
I  only  remember  part. 

Q. — Were  you  not  present  in  citizen's  clothes  ?  How  came 
you  to  be  at  Mount  Vernon  that  day — by  whose  order,  and  were 
you  sent  for  the  purpose  of  listening  to  and  reporting  the 
speech? 

A. — I  was  present  in  citizen's  clothes,  by  order  of  Colonel 
Eastman.  I  was  sent  there  to  listen  to  the  speech,  and  report 
his  language  as  near  as  I  could,  and  I  did  make  report  to  Col- 
onel Eastman. 

Q. — Did  you  make  report  of  any  other  speech  on  that  occa- 
sion ? 

A. — I  related  the  substance  of  Mr.  Cox's  and  of  Mr.  Kenny's 
speeches. 

Q. — Were  you  directed  to  go  to  Mount  Yernon  and  make  a 
report  of  the  speech,  with  reference  to  the  prosecution  under 
General  Orders  No.  38  ? 

A. — I  was  not. 

Q. — Was  any  object  stated  to  you,  and  if  so,  what,  for  your 
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going  there  in  citizen's  clothes,  listening  to,  and  reporting  the 
speech  ? 

A. — Not  any. 

The  Judge-Advocate  stated  that  he  did  not  propose  to  re-ex- 
amine the  witness,  and  having  no  other  witnesses,  would  here 
close  the  testimony  for  the  prosecution. 

The  accused  asked  to  consult  with  his  counsel,  who  did  not 
appear,  and  had  not  appeared  in  the  court-room  during  the  trial, 
before  entering  upon  his  defense. 

The  Commission  adjourned  for  fifteen  minutes  to  enable  the 
accused  to  consult  with  his  counsel. 

The  Commission  reassembled  pursuant  to  adjournment. 

Hon.  S.  S.  Cox,  a  witness  for  the  defense,  being  duly  sworn, 
testifies  as  follows : 

Prisoner. — Q. — Were  you  present  at  a  public  political  meet- 
ing of  citizens  of  Ohio,  at  Mount  Vernon,  on  Friday,  May  1, 
1863,  and,  if  so,  in  what  capacity  ? 

A.— I  was  present  as  one  of  the  speakers. 

Q. — Did  you  hear  the  speech  of  Mr.  Yallandigham  that  day  ? 

A. — I  did.     I  heard  the  whole  of  it. 

Q. — State  where  your  position  was  during  its  delivery ;  what 
your  opportunity  for  hearing  was ;  whether  you  heard  it  all, 
and  whether  and  why  your  attention  was  particularly  directed 
to  it? 

A. — Before  the  speaking  began,  I  was  on  the  stand  a  few  feet 
from  Mr.  Yallandigham,  most  of  the  time  standing  near  him,  so 
that  I  could  not  fail  to  hear  all  that  he  said.  I  do  not  think 
my  attention  was  distracted  but  for  perhaps  a  few  moments 
during  the  entire  speech.  I  had  not  heard  Mr.  Vallandigham 
speak  since  the  adjournment  of  Congress,  and  as  I  came  in  from 
the  West,  I  did  not  know  that  he  was  to  be  there.  I  took  an 
especial  interest  in  listening  to  his  speech  throughout.  Having 
to  follow  him,  I  naturally  noted  the  topics  which  he  discussed. 

Q. — Did  you  hear  allusions  to  General  Burnside,  by  name, 
and  if  so,  what  were  they  ? 

A. — The  only  allusion  he  made  to  the  General  was,  I  think, 
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near  the  beginning  of  his  speech,  in  which  he  said  he  was  not 
there  by  the  favor  of  Abraham  Lincoln,  Governor  Tod,  or  Am- 
brose E.  Burnside. 

Q. — Was  any  epithet  applied  to  him  during  the  speech  ? 

A. — No,  sir.  If  there  had  been  I  should  have  noticed  it,  be- 
cause General  Burnside  is  an  old  friend  of  mine,  and  I  should 
have  remembered  any  odious  epithet  applied  to  him. 

Q. — Did  you  hear  the  references  to  General  Orders  No.  38, 
and  if  so,  what  were  they  ?     State  fully. 

A. — The  only  reference  made  to  that  order  in  that  speech 
was  something  to  this  effect .:  that  he  did  not  recognize  (I  do 
not  know  that  I  can  quote  the  language)  Order  No.  38  as  supe- 
rior to  Order  No.  1,  the  Constitution,  from  George  Washington 
commanding. 

Q. — Were  any  insolent  epithets,  such  as  spitting  upon,  tram- 
pling under  foot,  or  the  like,  used  at  any  time  in  the  speech,  in 
reference  to  this  Order  38 ;  and  if  any  criticism  was  made  upon 
it,  what  was  that  criticism  ? 

A. — I  can  not  recall  any  denunciatory  epithets  applied  to  that 
order.  I  did  not  hear  any  that  I  can  remember.  The  only 
criticism  I  heard  was  that  in  reference  to  the  Constitution.  Mr. 
Vallandigham  discussed  these  matters  very  briefly,  taking  up  the 
larger  portion  of  his  speech  with  another  proposition.  The 
other  proposition  was  in  connection  with  closing  of  the  war  by 
separation.  He  charged  that  men  in  power  were  willing  to 
make  peace  by  separation.  He  exhausted  some  time  in  reading 
proofs  from  publications  of  Montgomery  Blair  and  Forney.  He 
also  stated  there  were  private  proofs  yet  to  be  disclosed,  which 
time  would  disclose.  He  said  they  pursued  this  thing  until  they 
found  that  Democrats  were  unwilling  to  make  peace,  except  upon 
a  basis  of  the  restoration  of  the  whole  Union.  He  denounced 
bitterly  any  attempts  to  restore  peace  by  a  separation  of  the 
States. 

Q. — Do  you  remember  to  what,  if  at  all,  in  connection  with 
future  usurpations  of  power,  he  applied  his  strongest  language  ? 

A. — I  can  not  say  as  to  his  "strongest  language,"  for  he 
always   speaks   pretty  strongly.     He  denounced,  in  strong  Ian- 
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guage,  any  usurpations  of  power  to  stop  public  discussions  and 
the  suffrage.  He  appealed  to  the  people  to  protect  their  rights, 
as  a  remedy  for  every  grievance  of  a  private  nature.  He  coun- 
seled no  resistance  except  such  as  might  be  had  at  the  bal- 
lot-box. 

Q. — Was  any  thing  said  by  him  at  all  looking  to  forcible  resist- 
ance of  either  laws  or  military  orders  ? 

A. — Not  as  I  understand  it.  He  stated  the  sole  remedy  to  be 
in  the  ballot-box,  and  in  the  courts.  I  remember  this  distinctly, 
for  I  had  been  pursuing  the  same  line  of  remark  at  Chicago  and 
Fort  Wayne,  and  other  places  where  I  had  been  speaking,  and 
with  the  purpose  of  repressing  any  tendency  toward  violence 
among  our  Democratic  people. 

Q. — Was  any  thing  said  by  me  on  that  occasion  in  denuncia- 
tion of  the  conscription  bill,  or  looking  in  any  way  to  resistance 
to  it? 

A. — My  best  recollection  is  that  Mr.  Vallandigham  did  not 
say  a  word  about  the  conscription. 

Q. — Did  he  refer  to  the  French  conscription  bill,  and,  if  not, 
was  such  reference  made,  and  by  whom  ? 

A. — He  did  not.     I  did. 

Q. — Do  you  remember  his  quotation  from  President  Lincoln's 
proclamation  of  July  1,  1862,  of  the  words  "  unnecessary  and 
injurious  war?  " 

A. — I  do  not.     He  may  have  done  so. 

Q. — Did  you  hear  similar  language  used  by  him  ? 

A. — I  did  not. 

Q. — Do  you  remember  his  comments  on  the  change  of  the 
policy  of  the  war  some  year  or  so  after  its  commencement, 
and  what  references  were  made  by  him  in  that  connection  ? 

A. — He  did  refer  to  the  change  in  the  policy  of  the  war,  and  I 
think  devoted  some  time  to  show  that  the  war  had  been  deviated 
from  a  war  for  the  restoration  of  the  Union  into  a  war  for  the 
abolition  of  slavery. 

Q. — What  did  he  claim  to  have  been  its  original  purpose  as 
avowed,  and  how  show  it? 

A. — He  referred,  in  that  connection,  to  the  Crittenden  Resolu- 
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tions,  declaring  the  war  to  be  one  for  the  restoration  of  the 
Union,  and  not  to  break  up  the  "  institution"  of  a  State. 

Q. — Did  he  counsel  any  other  mode  in  that  speech  of  resisting 
usurpations  of  arbitrary  power,  except  by  free  discussion  and 
the  ballot-box? 

A. — He  did  not. 

Q. — Were  any  denunciations  of  the  officers  of  the  army  in- 
dulged in  by  him,  or  any  offensive  epithets  applied  to  them  ? 

A. — He  occasionally  used  the  words  "  the  President  and  his 
minions,"  but  I  did  not  understand  him  to  use  them  in  con- 
nection with  the  army.  It  was  not  in  that  connection.  It  was 
in  connection  with  arbitrary  arrests. 

Q. — Do  I  understand  you  to  say  that  the  denunciations  to 
which  you  refer  were  chiefly  in  reference  to  arbitrary  arrests  ? 

A. — My  recollection  is  that  that  is  the  connection  in  which 
they  were  used.  He  applied  some  pretty  strong  epithets  to 
spies  and  informers,  whom  he  did  not  seem  to  like  very  much. 

Q. — Do  you  remember  the  connection  in  which  some  words 
to  this  effect  were  used  at  the  close  of  the  speech,  with  regard 
to  the  possibility  of  a  dissolution  of  the  Union,  and  of  his  own 
determination  in  regard  to  such  a  contingency? 

A. — I  could  not  give  the  exact  words.  I  remember  the  meta- 
phor, that  "  he  would  not  be  a  priest  to  minister  at  the  altar  of 
disunion."  He  was  speaking  about  the  Union,  and  his  attach- 
ment to  it.     I  can  not  give  the  words  of  the  metaphor. 

Q. — What  counsel  did  I  give  at  the  close  of  my  speech  upon 
that  subject? 

A. — He  invoked  the  people  under  no  circumstances  to  sur- 
render the  Union. 

Q. — Do  you  remember  any  rebuke,  in  connection  with  the 
Butler  County  case,  of  men  who  hurrahed  for  "Jeff  Davis?" 

A. — Yes,  I  do.     He  denounced  the  applause  of  Davis. 

Q. — Was  any  thing  said,  in  that  speech,  in  reference  to  the 
war,  except  in  condemnation  of  what  he  claimed  to  be  the  policy 
upon  which  it  was  now  being  waged,  and  as  a  policy  which  he 
insisted  could  not  restore  the  Union,  but  must  end,  finally,  in 
disunion  ? 
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A. — I  can  only  give  my  understanding.  I  do  not  know  about 
inferences  people  might  draw.  I  understood  his  condemnation 
of  the  war  to  be  launched  at  its  perversion  from  its  original 
purpose. 

The  Court  here  adjourned  to  meet  at  4|  o'clock  P.  M.  of 
the  same  day. 

4|  o'clock  P.  M. 

The  Court  met  pursuant  to  adjournment. 

The  witnesses,  Locky  Harper,  J.  T.  Irvine,  and  Frank  H. 
Hurd,  summoned  for  the  defense,  not  having  appeared,  the 
Judge- Advocate  stated  that  if  it  would  avoid  an  adjournment  he 
would  admit  that  they,  if  present,  would,  under  oath,  testify 
substantially  the  same  as  Hon.  S.  S.  Cox. 

Thereupon  the  accused  stated  that  he  would  close  his  defense, 
and  offer  no  further  testimony. 

The  Judge-Advocate  stated  that  he  did  not  propose  to  offer 
any  further  testimony. 

The  accused  then  read  to  the  Commission  a  statement  (of 
which  Mr.  Vallandigham  has  a  copy). 

[The  statement  here  referred  to  does  not  appear  in  the 
record  of  the  trial.     It  is  as  follows  :] 

PROTEST   OF   MR.    VALLANDIGHAM. 

Arrested  without  due  "  process  of  law,"  without  warrant  from 
any  judicial  officer,  and  now  in  a  military  prison,  I  have  been 
served  with  a  "  charge  and  specifications,"  as  in  a  Court-martial 
or  Military  Commission. 

I  am  not  in  either  "  the  land  or  naval  forces  of  the  United 
States,  nor  in  the  militia  in  the  actual  service  of  the  United 
States,"  and  therefore  am  not  triable  for  any  cause,  by  any  such 
Court,  but  am  subject,  by  the  express  terms  of  the  Constitu- 
tion, to  arrest  only  by  due  process  of  law,  judicial  warrant, 
regularly  issued  upon  affidavit,  and  by  some  officer  or  Court  of 
competent  jurisdiction  for  the  trial  of  citizens,  and  am  now  enti- 
tled to  be  tried  on  an  indictment  or  presentment  of  a  Grand 
Jury  of  such  Court,  to  speedy  and  public  trial  by  an  impartial 
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jury  of  the  State  of  Ohio,  to  be  confronted  with  witnesses 
against  me,  to  have  compulsory  process  for  witnesses  in  my 
behalf,  the  assistance  of  counsel  for  my  defense,  and  evidence 
and  argument  according  to  the  common  laws  and  the  ways  of 
Judicial  Courts. 

And  all  these  I  here  demand  as  my  right  as  a  citizen  of  the 
United  States,  and  under  the  Constitution  of  the  United  States. 

But  the  alleged  "  offense ''  is  not  known  to  the  Constitution 
of  the  United  States,  nor  to  any  law  thereof.  It  is  words 
spoken  to  the  people  of  Ohio  in  an  open  and  public  political 
meeting,  lawfully  and  peaceably  assembled,  under  the  Constitu- 
tion and  upon  full  notice.  It  is  words  of  criticism  of  the  pub- 
lic policy  of  the  public  servants  of  the  people,  by  which  policy 
it  was  alleged  that  the  welfare  of  the  country  was  not  promoted. 
It  was  an  appeal  to  the  people  to  change  that  policy,  not  by 
force,  but  by  free  elections  and  the  ballot-box.  It  is  not 
pretended  that  I  counseled  disobedience  to  the  Constitution,  or 
resistance  to  laws  and  lawful  authority.  I  never  have.  Beyond 
this  protest  I  have  nothing  further  to  submit. 

C.  L.  Vallandigham. 

Cincinnati,  Ohio,  May  7,  1863. 

The  Judge-Advocate  stated  that  he  had  no  reply  to  make  to 
the  statement  of  the  accused.  In  so  far  as  it  called  in  question 
the  jurisdiction  of  the  Commission,  that  question  had  been 
decided  by  the  authority  convening  and  ordering  the  trial,  and 
he  was  not  called  upon  to  discuss  it,  nor  had  the  Commission 
been  willing  at  any  time  to  entertain  it.  In  so  far  as  any  im- 
plications or  inferences,  designed  or  contemplated  in  the  state- 
ment, of  his  right  of  counsel,  and  to  have  witnesses  summoned 
for  his  defense,  were  involved,  the  Judge-Advocate  had  sum- 
moned such  witnesses  as  the  accused  had  requested,  and  he  had 
had  the  benefit  of  three  lawyers  of  his  own  choice  as  counsel,  who 
had,  however,  remained  continuously  in  an  adjoining  room  during 
the  continuance  of  the  trial — the  accused,  himself,  for  some 
reason  unknown,  not  having  introduced  them  before  the  Com- 
mission, though  the  Commission  had  expressly  authorized  him 
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to  do  so,  and  had  adjourned  to  permit  his  obtaining  their 
presence. 

The  facts  alleged  in  the  specification  were  to  be  decided  upon 
the  evidence  before  the  Commission,  and  he  believed  it  unneces- 
sary to  comment  thereon. 

The  question  of  the  criminality  of  the  facts  alleged,  if  proved, 
was  also  a  question  purely  for  the  Commission,  and  which  the 
Judge-Advocate  deemed  it  unnecessary  to  enforce  by  argument. 
He,  therefore,  without  further  comment,  submitted  the  case  to 
the  consideration  of  the  Commission. 

The  Commission  was  duly  cleared  for  deliberation. 


Head-quarters  Department  of  the  Ohio, 

Cincinnati,  0.,  May  16,  1863. 
General  Orders, 

No.  68, 

I.  At  a  Military  Commission  which  convened  at  Cincinnati, 
Ohio,  on  the  6th  day  of  May,  1863,  pursuant  to  Special  Orders 
No.  135,  of  April  21,  1863,  current  series,  from  these  Head- 
quarters, and  of  which  Brigadier-General  Robert  B.  Potter, 
U.  S.  Vols.,  is  President,  was  arraigned  and  tried,  Clement  L. 
Vallandigham,  a  citizen  of  the  State  of  Ohio,  on  the  follow- 
ing charge  and  specification  of  charge,  to-wit: 

charge. 

Publicly  expressing,  in  violation  of  General  Orders  No.  38, 
from  Head-quarters  Department  of  the  Ohio,  sympathy  for  those 
in  arms  against  the  Government  of  the  United  States,  and 
declaring  disloyal  sentiments  and  opinions,  with  the  object  and 
purpose  of  weakening  the  power  of  the  Government  in  its  efforts 
to  suppress  an  unlawful  rebellion. 

SPECIFICATION. 

In  this,  that  the  said  Clement  L.  Vallandigham,  a  citizen  of 
the   State  of  Ohio,  on  or  about  the  first  day  of  May,  1863,  at 
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Mount  Vernon,  Knox  County,  Ohio,  did  publicly  address  a  large 
meeting  of  citizens,  and  did  utter  sentiments  in  words,  or  in 
effect,  as  follows,  declaring  the  present  war  "  a  wicked,  cruel, 
and  unnecessary  war ;"  "  a  war  not  being  waged  for  the  preser- 
vation of  the  Union;"  "a  war  for  the  purpose  of  crushing  out 
liberty  and  erecting  a  depotism ;"  "  a  war  for  the  freedom  of  the 
blacks  and  the  enslavement  of  the  whites  ;"  stating  "  that  if  the 
Administration  had  so  wished,  the  war  could  have  been  honora- 
bly terminated  months  ago ;"  that  "  peace  might  have  been  hon- 
orably obtained  by  listening  to  the  proposed  intermediation  of 
France;"  that  "propositions  by  which  the  Northern  States  could 
be  won  back,  and  the  South  guaranteed  their  rights  under  the 
Constitution,  had  been  rejected  the  day  before  the  late  battle  of 
Fredericksburg,  by  Lincoln  and  his  minions,"  meaning  thereby 
the  President  of  the  United  States,  and  those  under  him  in 
authority;  charging  that  "the  Government  of  the  United  States 
was  about  to  appoint  military  marshals  in  every  district,  to  re- 
strain the  people  of  their  liberties,  to  deprive  them  of  their 
rights  and  privileges ;"  characterizing  General  Orders  No.  38, 
from  Head-quarters  Department  of  the  Ohio,  as  "  a  base 
usurpation  of  arbitrary  authority,"  inviting  his  hearers  to 
resist  the  same,  by  saying,  "the  sooner  the  people  inform  the 
minions  of  usurped  power  that  they  will  not  submit  to  such 
restrictions  upon  their  liberties,  the  better ;"  declaring  "  that  he 
was  at  all  times,  and  upon  all  occasions,  resolved  to  do  what  he  could 
to  defeat  the  attempts  now  being  made  to  build  up  a  monarchy 
upon  the  ruins  of  our  free  government ;"  asserting  "  that  he 
firmly  believed,  as  he  said  six  months  ago,  that  the  men  in  power 
are  attempting  to  establish  a  despotism  in  this  country,  more 
cruel  and  more  oppressive  than  ever  existed  before." 

All  of  which  opinions  and  sentiments  he  well  knew  did  aid, 
comfort,  and  encourage  those  in  arms  against  the  Government, 
and  could  but  induce  in  his  hearers  a  distrust  of  their  own  Gov- 
ernment, sympathy  for  those  in  arms  against  it,  and  a  disposition 
to  resist  the  laws  of  the  land. 

To  which  charges  and  specifications,  the  prisoner  refusing  to 
plead  either  "  Guilty,"  or  "  Not  Guilty,"  the  Commission  directed 
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the  Judge-Advocate  to  enter  on  the  records  the  plea  of  "Not 
Guilty." 

FINDING   AND    SENTENCE. 

The  Commission,  after  mature  deliberation  on  the  evidence 
adduced,  and  the  statement  of  the  accused,  find  the  accused, 
Clement  L.  Vallandigham,  a  citizen  of  the  State  of  Ohio,  as 
follows : 

Of  the  specification  (except  the  words,  "That  propositions  by 
which  the  Northern  States  could  be  won  back,  and  the  South 
guaranteed  their  rights  under  the  Constitution,  had  been  rejected 
the  day  before  the  battle  of  Fredericksburg,  by  Lincoln  and  his 
minions,"  meaning  thereby  the  President  of  the  United  States, 
and  those  under  him  in  authority,  and  the  words,  "  asserting 
that  he  firmly  believed,  as  he  asserted  six  months  ago,  that  the 
men  in  power  are  attempting  to  establish  a  despotism  in  this 
country,  more  cruel  and  more  oppressive  than  ever  existed  be- 
fore,") "  Guilty." 

And  as  to  these  words,  "  Not  Guilty." 

Of  the  charge,  "  Guilty." 

And  the  Commission  do,  therefore,  sentence  him,  the  said 
Clement  L.  Vallandigham,  a  citizen  of  the  State  of  Ohio,  to 
be  placed  in  close  confinement  in  some  fortress  of  the  United 
States,  to  be  designated  by  the  commanding  officer  of  this  De- 
partment, there  to  be  kept  during  the  continuance  of  the  war. 

II.  The  proceedings,  finding,  and  sentence  in  the  foregoing 
case  are  approved  and  confirmed,  and  it  is  directed  that  the 
place  of  confinement  of  the  prisoner,  Clement  L.  Vallandigham, 
in  accordance  with  said  sentence,  be  Fort  Warren,  Boston 
Harbor. 

By  command  of  Major-General  Burnside. 

LEWIS  RICHMOND, 
Assistant  Adjutant- General. 

Official : 

W.  P.  ANDERSON, 

Assistant  Adjutant-  General. 


ORDER  OF  THE  PRESIDENT. 


U.  S.  Military  Telegraph, 
Cipher.']  May  19,  1863. 

[By  Telegraph  from  Washington,  9.40  P.  M.,  1863.] 

To  Major-General  Burnslde, 

Commanding  Department  of  the  Ohio  : 
Sir — The  President  directs  that,  without  delay,  you  send  C.  L. 
Vallandigham,  under  secure  guard,  to  the  Head-quarters  of  General 
Rosecrans,  to  be  put  by  him  beyond  our  military  lines,  and  that  in 
case  of  his  return  within  our  lines  he  be  arrested  and  kept  in  close 
custody  for  the  term  specified  in  his  sentence. 

By  order  of  the  President. 

ED.  M.  CANBY, 

Brig.- Gen.  and  A.  A.   G. 

Please   acknowledge  receipt  of   this,  and   time  when  received,  by 
request  of  BBIG.-GEN.  CANBY.  * 
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APPLICATION  FOR  WRIT  OF  HABEAS  CORPUS. 


The  United  States  of  America,  on  the  Kelation  of  Clement 
L.  Vallandigham  v.  Ambrose  E.  Burnside,  Major-General 
in  the  Army  of  the  United  States,  Commanding,  etc. 

On  Saturday,  May  9,  1863,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  Judge  Leavitt  pre- 
siding, the  Hon.  George  E.  Pugh  made  an  application  on  behalf 
of  Hon.  Clement  L.  Vallandigham,  for  the  allowance  of  a  writ 
of  Habeas  Corpus,  to  be  directed  to  Major-General  Ambrose  E. 
Burnside,  Commanding  the  Department  of  the  Ohio,  which 
application  was  as  follows : 

United  States  of  America, 
Southern  District  of  Ohio,  to-wit: 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United 
States  tvithin  and  for  the  District  aforesaid : 

Your  petitioner,  Clement  L.  Vallandigham,  says  that  he  is  a 
native-born  citizen  of  the  State  of  Ohio,  residing  in  Montgom- 
ery County,  and  not  enlisted  or  commissioned  in  the  land  or 
the  naval  forces  of  the  United  States,  nor  called  into  actual 
service  as  one  of  the  militia  of  any  State.  Nevertheless,  on 
the  fifth  day  of  May,  instant,  between  two  and  three  o'clock  in 
the  morning  of  said  day,  his  dwelling-house  (in  which  he  and 
his  family  then  were)  in  the  city  of  Dayton,  and  county  of 
Montgomery  aforesaid,  was   surrounded  by  about  one  hundred 
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soldiers,  armed,  and  in  uniform  as  such,  and  acting  under  the 
direction  of  Ambrose  E.  Burnside,  a  Major-General  in  the  army 
of  the  United  States  ;  which  soldiers  then  and  there  violently 
broke  the  outer  door  and  two  inner  doors  of  your  petitioner's 
said  house,  and  entered  the  same,  and  then  and  there  seized 
your  petitioner  by  overpowering  numbers,  and  thence  carried 
him  to  the  city  of  Cincinnati,  in  Hamilton  County,  in  the  State 
and  Southern  District  of  Ohio,  where  they  imprisoned  him, 
against  his  will,  in  a  building  on  Second  or  Columbia  street, 
then  used  as  a  military  prison.  And  your  petitioner  says  that 
he  has  ever  since  been,  and  now  is,  detained,  in  said  city  of  Cin- 
cinnati, under  a  military  guard  of  which  said  Ambrose  E.  Burn- 
side  is  commander. 

Your  petitioner  alleges  that  he  was  thus  violently  seized  in 
his  own  house,  in  the  night  time,  without  any  warrant  issued 
upon  probable  cause  supported  by  oath  or  affirmation,  and  in 
contempt  of  his  rights  as  an  American  citizen.  He  says,  also, 
that  since  his  imprisonment,  as  aforesaid,  a  paper  has  been  de- 
livered to  him  (of  which  a  true  copy  is  herewith  annexed)  pur- 
porting to  contain  a  charge  and  a  specification  against  him, 
signed  by  J.  M.  Cutts,  Captain  and  Judge-Advocate,  on  which 
charge  and  specification  he  has  been  arraigned,  against  his  will, 
before  a  number  of  officers  of  the  army  of  the  United  States, 
assembled  in  a  room  of  the  St.  Charles  Exchange,  on  East 
Third  street,  in  the  city  of  Cincinnati,  styling  themselves  a 
Military  Commission,  and  assuming  to  exercise  judicial  authority 
at  the  instigation  of  said  Ambrose  E.  Burnside  as  Major-General 
aforesaid.  But  your  petitioner  denies  that  he  is  subject  to  any 
such  mode  of  arraignment  or  of  trial,  and  claims  that  all  pro- 
ceedings of  that  description  are,  in  his  case,  forbidden  by  the 
Constitution  and  laws  of  the  United  States. 

Therefore,  and  to  the  end  that  he  may  be  relieved  from  mani- 
fest oppression  under  color  of  military  authority,  and  that  he 
may  be  charged  in  due  course  of  law,  in  this  Court  or  some 
other,  with  whatsoever  crime  is  intended  to  be  imputed  by  the 
charge  and  specification  above  mentioned,  your  petitioner  moves 
your  Honors  to  grant  him  a  writ  of  Habeas  Corpus  directed  to 
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said  Ambrose  E.  Burnside,  and  all  persons  assuming  to  act  in 
obedience  to  his  orders,  commanding  him  and  them  forthwith 
to  bring  the  body  of  your  petitioner  before  this  Court,  together 
with  the  cause  (if  any)  of  his  caption  and  detention.  And  your 
petitioner  submits  hereby  to  whatsoever  the  Constitution  of  the 
United  States  in  this  behalf  may  require. 

C.  L.  VALLANDIGHAM, 

By  G.  E.  PUGH,   his  Attorney. 

Southern  District  of  Ohio,  to-wit: 

George  E.  Pugh,  being  duly  sworn,  says  that  he  makes  this 
application  for  a  writ  of  Habeas  Corpus  at  the  request  of 
Clement  L.  Vallandigham,  the  petitioner  above  named,  and  that 
he  believes  the  matters  alleged  in  the  foregoing  petition  to  be 
true.  G.  E.  PUGH. 

Sworn  to  before  me,  and  subscribed  in  my  presence,  this  9th 
day  of  May,  A.  D.  1863.  JOSEPH  H.  GEIGER, 

Clerk  C.  C.  U.  S.  Southern  District  of  Ohio. 

Cincinnati,    0.,  May  11,  1863. 

The  application  on  my  behalf,  on  May  9,  1863,  to  the  Circuit 
Court  of  the  United  States,  for  a  writ  of  Habeas  Corpus  to 
release  me  from  illegal  military  custody,  was  made  by  Hon. 
George  E.  Pugh  at  my  express  instance  and  request. 

C.  L.  VALLANDIGHAM. 

The  Court  inquired  if  there  was  any  one  present  representing 
the  United  States  in  this  behalf;  whereupon  Flamen  Ball,  Esq., 
District  Attorney  of  the  United  States,  said  that,  as  he  was  the 
attorney  of  the  United  States  in  their  legitimate  legal  business 
in  this  district,  he  felt  called  upon  to  answer  the  inquiry  of 
the  Court,  by  saying  he  had  no  express  authority  to  appear 
either  for  Major-General  Burnside  or  the  War  Department ; 
that  he  considered  it  would  be  indelicate  in  him  to  volunteer  to 
act,  and  he  felt  sure  if  he  should  do  so,  all  his  acts  might  justly 
be  held  to  be  void.  He  declined  appearing,  but,  as  amicus  curice, 
suggested  that,   in  accordance  with  the   practice  of  the  Court, 
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notice  should  be  given  to  General  Burnside5  that  there  might  be 
a  hearing  on  the  application. 

Mr.  Pugh  objected,  and  insisted  on  the  prompt  issue  of  the 
Writ,  and  that  the  hearing  could  be  had  when  the  body  of  the 
prisoner  should  be  brought  into  Court. 

The  Court  took  the  matter  under  advisement,  and  in  the 
afternoon  decided  to  hear  the  argument  on  the  application,  and 
directed  the  Clerk  to  notify  Major-General  Burnside  that  the 
hearing  would  be  had  on  Monday,  May  11. 

On  the  opening  of  the  Court,  May  11,  Hon.  Aaron  F.  Perry 
and  District- Attorney  Ball  appeared  for  General  Burnside,  and 
Hon.  George  E.  Pugh  appeared  for  Mr.  Vallandigham. 

The  District-Attorney  presented  to  the  Court  the  following  : 

STATEMENT  OF  MAJOR-GENERAL  BURNSIDE. 


HE  AD- QUARTERS    DEPARTMENT    OF    THE    OHIO, 

Cincinnati,  0.,  May  11,  1863. 


To  the  Honorable  the  Circuit  Court  of  the  United  States  within 
and  for  the  Southern  District  of  Ohio : 

The  undersigned,  commanding  the  Department  of  the  Ohio, 
having  received  notice  from  the  Clerk  of  said  Court  that  an 
application  for  the  allowance  of  a  writ  of  Habeas  Corpus  will  be 
made  this  morning  before  your  Honors,  on  behalf  of  Clement 
L.  Vallandigham,  now  a  prisoner  in  my  custody,  asks  leave  to 
submit  to  the  Court  the  following 

STATEMENT. 

If  I  were  to  indulge  in  wholesale  criticisms  of  the  policy  of 
the  Government,  it  would  demoralize  the  army  under  my  com- 
mand, and  every  friend  of  his  country  would  call  me  a  traitor. 
If  the  officers  or  soldiers  were  to  indulge  in  such  criticisms,  it 
would  weaken  the  army  to  the  extent  of  their  influence;  and  if 
this  criticism  were  universal  in  the  army,  it  would  cause  it  to 
be  broken  to  pieces,  the  Government  to  be  divided,  our  homes 
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to  be  invaded,  and  anarchy  to  reign.  My  duty  to  my  Govern- 
ment forbids  me  to  indulge  in  such  criticisms ;  officers  and 
soldiers  are  not  allowed  so  to  indulge,  and  this  course  will  be 
sustained  by  all  honest  men. 

Now,  I  will  go  further.  We  are  in  a  state  of  civil  war.  One 
of  the  States  of  this  Department  is  at  this  moment  invaded, 
and  three  others  have  been  threatened.  I  command  the  Depart- 
ment, and  it  is  my  duty  to  my  country,  and  to  this  army,  to 
keep  it  in  the  best  possible  condition ;  to  see  that  it  is  fed,  clad, 
armed,  and,  as  far  as  possible,  to  see  that  it  is  encouraged.  If 
it  is  my  duty  and  the  duty  of  the  troops  to  avoid  saying  any 
thing  that  would  weaken  the  army,  by  preventing  a  single 
recruit  from  joining  the  ranks,  by  bringing  the  laws  of  Congress 
into  disrepute,  or  by  causing  dissatisfaction  in  the  ranks,  it  is 
equally  the  duty  of  every  citizen  in  the  Department  to  avoid 
the  same  evil.  If  it  is  my  duty  to  prevent  the  propagation  of 
this  evil  in  the  army,  or  in  a  portion  of  my  Department,  it  is 
equally  my  duty  in  all  portions  of  it ;  and  it  is  my  duty  to  use 
all  the  force  in  my  power  to  stop  it. 

If  I  were  to  find  a  man  from  the  enemy's  country  distribut- 
ing in  my  camps  speeches  of  their  public  men  that  tended  to 
demoralize  the  troops  or  to  destroy  their  confidence  in  the  con- 
stituted authorities  of  the  Government,  I  would  have  him  tried, 
and  hung  if  found  guilty,  and  all  the  rules  of  modern  warfare 
would  sustain  me.  Why  should  such  speeches  from  our  own 
public  men  be  allowed?  # 

The  press  and  public  men,  in  a  great  emergency  like  the 
present,  should  avoid  the  use  of  party  epithets  and  bitter 
invectives,  and  discourage  the  organization  of  secret  political 
societies,  which  are  always  undignified  and  disgraceful  to  a  free 
people,  but  now  they  are  absolutely  wrong  and  injurious ;  they 
create  dissensions  and  discord,  which  just  now  amount  to  treason. 
The  simple  names  "Patriot"  and  "Traitor"  are  comprehensive 
enough. 

As  I  before  said,  we  are  in  a  state  of  civil  war,  and  an 
emergency  is  upon  us  which  requires  the  operations  of  some 
power  that  moves  more  quickly  than  the  civil. 
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There  never  was  a  war  carried  on  successfully  without  the 
exercise  of  that  power. 

It  is  said  that  the  speeches  which  are  condemned  have 
been  made  in  the  presence  of  large  bodies  of  citizens,  who, 
if  they  thought  them  wrong,  would  have  then  and  there  con- 
demned them.  That  is  no  argument.  These  citizens  do  not 
realize  the  effect  upon  the  army  of  our  country,  who  are  its 
defenders.  They  have  never  been  in  the  field;  never  faced  the 
enemies  of  their  country;  never  undergone  the  privations  of 
our  soldiers  in  the  field ;  and,  besides,  they  have  been  in  the 
habit  of  hearing  their  public  men  speak,  and,  as  a  general  thing, 
of  approving  of  what  they  say;  therefore,  the  greater  responsi- 
bility rests  upon  the  public  men  and  upon  the  public  press,  and 
it  behooves  them  to  be  careful  as  to  what  they  say.  They  must 
not  use  license  and  plead  that  they  are  exercising  liberty.  In 
this  Department  it  can  not  be  done.  I  shall  use  all  the  power 
I  have  to  break  down  such  license,  and  I  am  sure  I  will  be 
sustained  in  this  course  by  all  honest  men.  At  all  events,  I 
will  have  the  consciousness,  before  God,  of  having  done  my 
duty  to  my  country,  and  when  I  am  swerved  from  the  perform- 
ance of  that  duty  by  any  pressure,  public  or  private,  or  by  any 
prejudice,  I  will  no  longer  be  a  man  or  a  patriot. 

I  again  assert,  that  every  power  I  possess  on  earth,  or  that 
is  given  me  from  above,  will  be  used  in  defense  of  my  Govern- 
ment, on  all  occasions,  at  all  times,  and  in  all  places  within 
this  Department.  There  is  no  party — no  community — no  State 
government — no  State  legislative  body — no  corporation  or  body 
of  men  that  have  the  power  to  inaugurate  a  war  policy  that  has 
the  validity  of  law  and  power,  but  the  constituted  authorities  of 
the  Government  of  the  United  States  ;  and  I  am  determined  to 
support  their  policy.  If  the  people  do  not  approve  that  policy, 
they  can  change  the  constitutional  authorities  of  that  Govern- 
ment, at  the  proper  time  and  by  the  proper  method.  Let  them 
freely  discuss  the  policy  in  a  proper  tone ;  but  my  duty  requires 
me  to  stop  license  and  intemperate  discussion,  which  tends  to 
weaken  the  authority  of  the  Government  and  army :  whilst  the 
latter  is    in  the  presence  of  the   enemy,  it  is   cowardly  so   to 
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weaken  it.  This  license  could  not  be  used  in  our  camps — the 
man  would  be  torn  in  pieces  who  would  attempt  it.  There  is 
no  fear  of  the  people  losing  their  liberties ;  we  all  know  that  to 
be  the  cry  of  demagogues,  and  none  but  the  ignorant  will  listen 
to  it ;  all  intelligent  men  know  that  our  people  are  too  far 
advanced  in  the  scale  of  religion,  civilization,  education,  and 
freedom,  to  allow  any  power  on  earth  to  interfere  with  their 
liberties ;  but  this  same  advancement  in  these  great  character- 
istics of  our  people  teaches  them  to  make  all  necessary  sacrifices 
for  their  country  when  an  emergency  requires.  They  will  sup- 
port the  constituted  authorities  of  the  Government,  whether 
they  agree  with  them  or  not.  Indeed,  the  army  itself  is  a  part 
of  the  people,  and  is  so  thoroughly  educated  in  the  love  of  civil 
liberty,  which  is  the  best  guarantee  for  the  permanence  of  our 
republican  institutions,  that  it  would  itself  be  the  first  to  oppose 
any  attempt  to  continue  the  exercise  of  military  authority  after 
the  establishment  of  peace  by  the  overthrow  of  the  rebellion. 
No  man  on  earth  can  lead  our  citizen  soldiery  to  the  establish- 
ment of  a  military  despotism,  and  no  man  living  would  have  the 
folly  to  attempt  it.  To  do  so  would  be  to  seal  his  own  doom. 
On  this  point  there  can  be  no  ground  for  apprehension  on  the 
part  of  the  people. 

It  is.  said  that  we  can  have  peace  if  we  lay  down  our  arms. 
All  sensible  men  know  this  to  be  untrue.  Were  it  so,  ought  we 
to  be  so  cowardly  as  to  lay  them  down  until  the  authority  of 
the  Government  is  acknowledged? 

I  beg  to  call  upon  the  fathers,  mothers,  brothers,  sisters,  sons, 
daughters,  relatives,  friends,  and  neighbors  of  the  soldiers  in  the 
field  to  aid  me  in  stopping  this  license  and  intemperate  discus- 
sion, which  is  discouraging  our  armies,  weakening  the  hands  of 
the  Government,  and  thereby  strengthening  the  enemy.  If  we 
use  our  honest  efforts,  God  will  bless  us  with  a  glorious  peace 
and  a  united  country.  Men  of  every  shade  of  opinion  have 
the  same  vital  interest  in  the  suppression  of  this  rebellion ;  for, 
should  we  fail  in  the  task,  the  dread  horrors  of  a  ruined  and 
distracted  nation  will  fall  alike  on  all,  whether  patriots  or 
traitors. 
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These  are  substantially  my  reasons  for  issuing  "  General  Order 
No.  38; "  my  reasons  for  the  determination  to  enforce  it,  and  also 
my  reasons  for  the  arrest  of  Hon.  C.  L.  Vallandigham  for  a  sup- 
posed violation  of  that  order,  for  which  he  has  been  tried.  The 
result  of  that  trial  is  now  in  my  hands. 

In  enforcing  this  order  I  can  be  unanimously  sustained  by  the 
people,  or  I  can  be  opposed  by  factious,  bad  men.  In  the  former 
event,  quietness  will  prevail;  in  the  latter  event,  the  responsibility 
and  retribution  will  attach  to  the  men  who  resist  the  authority, 
and  the  neighborhoods  that  allow  it. 

All  of  which  is  respectfully  submitted. 

A.  E.  BURNSIDE,  Major-General, 
Commanding  Department  of  the  Ohio. 


OPENING  ARGUMENT 


OP 


HON.   GEORGE   E.  PUGH. 


»♦♦■ 


May  it  Please  Your  Honor  : 

I  insist  on  my  motion  for  a  writ  of  Habeas  Corpus,  notwith- 
standing the  defense  attempted  by  General  Burnside.  And  here 
I  must  be  allowed  to  complain  of  the  hardship  to  which  Mr. 
Vallandigham  has  been  subjected  by  the  Court  on  this  occasion. 
The  statement  we  have  just  heard  is,  in  eifect,  a  return  to  the 
writ :  it  avows  the  caption  and  detention  of  the  petitioner  in  man- 
ner and  form  as  alleged  by  the  petition ;  it  proclaims  the  fact 
that  he  has  been  tried  by  a  Military  Commission,  and  for  an 
offense  unknown  to  the  laws  of  the  land ;  and  yet,  without  having 
the  body  of  the  petitioner  in  Court,  so  as  to  prevent  the  execu  - 
tion,  possibly,  of  an  illegal  sentence,  without  any  writ  or  order 
compelling  General  Burnside  to  stay  the  execution  of  such  a 
sentence  until  your  Honor  can  determine  this  application,  I  am 
now  required  to  proceed  in  the  discharge  of  my  duty  as  an 
advocate. 

[Here  Judge  Leavitt  observed  that  it  was  the  settled  practice 
of  the  Court  to  give  notice  to  the  defendant,  in  cases  of  military 
arrest,  before  issuing  a  writ  of  Habeas  Corpus ;  and  that  Judge 
Swayne  had  so  announced,  in  a  case  from  Champaign  County,  at 
the  last  term.] 

Mr.  Pugh — His  Honor  may  have  intended  that  as  a  rule  in 
future ;  but,  inasmuch  as  the  question  was  not  then  argued  at 
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the  bar,  I  wish  to  be  heard  in  opposition  to  the  establishment  of 
any  such  rule.  I  know  that  the  practice  of  the  Court  has  been 
otherwise :  I  know  that  your  Honor  granted  me  a  writ  of  Habeas 
Corpus,  at  chambers,  without  any  notice  to  General  Mitchel, 
the  defendant,  less  than  two  years  ago ;  and  that,  sitting  here, 
at  October  term,  1861,  your  Honor  commanded  him  to  show 
cause  why  he  should  not  be  attached  for  contempt  in  disobeying 
the  writ.  And  I  feel  confident  that  no  decision  or  authority  can 
be  found,  in  America  or  in  England,  to  countenance  the  rule 
which  Judge  Swayne  has  suggested.  The  petitioner  is  clearly 
entitled,  if  need  be,  to  call  upon  the  Supreme  Court  of  the 
United  States  to  review  the  proceedings  of  this  Court ;  and  how 
can  he  do  that  effectually,  according  to  the  doctrine  of  Kaine's 
case,  14  Howard,  103,  until  a  writ  has  been  issued,  or,  at  least, 
some  determination  made  of  record? 

And  furthermore,  as  all  authorities  agree,  the  writ  of  Habeas 
Corpus  is  a  writ  of  right ;  by  which  I  do  not  mean  that  a  peti- 
tioner can  sue  it  out  of  the  Clerk's  office,  as  he  may  a  writ  of  sum- 
mons or  of  subpoena,  but  that  whenever,  by  his  own  showing  or 
that  of  others,  on  affidavit,  it  appears  that  he  is  unlawfully  im- 
prisoned, the  Court  has  no  choice,  no  latitude,  no  right  even  of 
postponement. 

Judge  Leavitt  observed  that  the  granting  or  refusing  of  the 
writ  was  a  matter  of  judicial  discretion. 

Mr.  Pugh — Of  judicial  discretion,  assuredly ;  but  that  means 
a  discretion  guided  by  the  principles  of  the  law,  not  by  consid- 
erations of  convenience  or  favor. 

Judge  Leavitt — Certainly. 

Mr.  Pugh — The  doctrine  is  well  announced  by  Mr.  Justice 
Wilmot  in  his  opinion  to  the  House  of   Lords,  May  9,  1758 : 

"  A  writ  which  issues  upon  a  probable  cause,  verified  by  affidavit, 
is  as  much  a  writ  of  right  as  a  writ  which  issues  of  course." — Wil- 
mofs  Notes,  82. 

In  the  same  opinion  (pp.  83,  84)  the  learned  Judge  declares 
that  writs  of  Habeas  Corpus,  Mandamus,  Prohibition,  Suppli- 
cavit,  and  the  writ   of   Homine   Replegiando,  are   all  writs  of 
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right ;  "  but/'  he  adds,  "  a  proper  case  must  be  laid  before  the 
Court,  by  affidavit,  before  the  parties  praying  such  writs  may 
be  entitled  to  them."     And  he  continues  : 

u  They  are  THE  BIRTHRIGHT  of  the  people,  subject  to  such  provis- 
ions as  the  law  has  established  for  granting  them.  Those  provis- 
ions ARE  NOT  A  CHECK  UPON  JUSTICE,  BUT  A  WISE  AND  PROVIDENT 
DIRECTION   OF   IT." 

Anterior  to  the  Revolution  of  1688,  in  England,  judges  were 
appointed  by  the  Crown,  and  held  their  offices  only  during  its 
pleasure.  The  consequence  was,  and  naturally,  that  while  the 
writ  of  Habeas  Corpus  could  be  obtained,  in  term  time,  on  ap- 
plication to  the  Court  of  King's  Bench,  individual  judges  would 
not  grant  it  in  vacation,  or  delayed,  under  various  pretexts,  to 
hear  and  determine  upon  the  cause  of  imprisonment.  To  rem- 
edy these  evils,  and  thus  render  the  writ  effectual  in  every  case, 
the  famous  act  or  statute  of  31  Charles  II,  ch.  2,  was  proposed 
and  adopted. 

"  It  is  a  very  common  mistake,"  observes  Dr.  Hallam,  "  and  that 
not  only  among  foreigners,  but  many  from  whom  some  knowledge  of 
our  constitutional  laws  might  be  expected,  to  suppose  that  this  statute 
of  Charles  II  enlarged  in  a  great  degree  our  liberties,  and  forms  a 
sort  of  epoch  in  their  history.  But,  though  a  very  beneficial  enact- 
ment, and  eminently  remedial  in  many  cases  of  illegal  imprisonment, 
it  introduced  no  new  principle,  nor  conferred  any  right  upon  the  sub- 
ject. From  the  earliest  records  of  the  English  law,  no  freeman 
could  be  detained  in  prison  except  upon  a  criminal  charge,  or  con- 
viction, or  for  a  civil  debt.  In  the  former  case,  it  was  always  in  his 
power  to  demand  of  the  Court  of  King's  Bench  a  writ  of  Habeas 
Corpus  ad  subjiciendum  directed  to  the  person  detaining  him  in  cus- 
tody, by  which  he  was  enjoined  to  bring  up  the  body  of  the  prisoner 
with  the  warrant  of  commitment,  that  the  Court  might  judge  of  its 
sufficiency,  and  remand  the  party,  admit  him  to  bail,  or  discharge 
him,  according  to  the  nature  of  the  charge.  This  writ  issued  of  right, 
and  could  not  be  refused  by  the  Court.  It  was  not  to  bestow  an 
immunity  from  arbitrary  imprisonment,  which  is  abundantly  provided 
in  Magna  Charta,  if  indeed  it  were  not  much  more  ancient,  that  the 
statute  of  Charles  II  was  enacted  ;  but  to  cut  off  the  abuses  by  which 
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the  Government's  lust  of  power  and  the  servile  subtlety  of  Crown 
lawyers  had  impaired  so  fundamental  a  privilege." — Constit.  His.  of 
England,  ch.  8. 

This  appears,  also,  from  the  language  of  the  Court  in  Bush- 
ell's  case,  Vaughan,  135,  decided  nine  years  before  the  statute. 

Bushell  and  eleven  others  were  the  jury  which  acquitted  Penn 
and  Mead,  at  the  Old  Bailey  sessions,  upon  an  indictment  for 
holding  an  unlawful  assembly;  Penn  having  attempted  to  preach 
in  Great-Church  street,  and  Mead  having  accompanied  him.  The 
Recorder  of  London  was  so  exasperated  at  this  verdict  that  he 
fined  all  the  jurymen;  sentencing  Bushell,  as  foreman,  to  pay  forty 
marks,  and  to  be  imprisoned  in  Newgate  until  they  had  been 
paid.  Bushell  sued  out  a  writ  of  Habeas  Corpus  from  the  Court 
of  Common  Pleas,  and  was  thereupon  discharged  from  impris- 
onment.    The  Court  said  : 

"  The  writ  of  Habeas  Corpus  is  now  the  most  usual  remedy  by 
which  a  man  is  restored  again  to  his  liberty  if  he  have  been,  against 
law,  deprived  of  it. 

"  Therefore,  the  writ  commands  the  day  and  the  cause  of  the  cap- 
tion and  the  detaining  of  the  prisoner  to  be  certified  upon  the  re- 
torn  ;  which,  if  not  done,  the  Court  can  not  possibly  judge  whether 
the  cause  of  the  commitment  and  detainer  be  according  to  law,  or 
against  it. 

"Therefore,  the  cause  of  the  imprisonment  ought,  by  the  retorn, 
to  appear  as  specifically  and  certainly  to  the  judges  of  the  retorn  as 
it  did  appear  to  the  Court  or  person  authorized  to  commit." 

One  peculiar  excellence  of  the  Habeas  Corpus  Act,  so  called, 
was  that  it  required  the  Courts  of  Westminster  in  term  time, 
and  every  judge  in  vacation,  to  grant  the  writ  immediately, 
without  excuse  or  evasion,  and  immediately  proceed  to  examine 
and  decide  upon  the  cause  of  imprisonment.  Another  excel- 
lence was  that,  being  the  united  act  of  King,  Lords,  and  Com- 
mons, it  could  not  be  repealed,  or  superseded,  or  suspended  in 
any  manner,  without  the  consent  of  all.  Afterward,  to  be  sure, 
James  II  asserted,  and  attempted  to  exercise,  what  was  called 
a  "dispensing"  power — a  power,  namely,  to  dispense  wTith  the 
operation  of  an  act  of  Parliament  in  the  case  of  particular  in- 
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div'iduals.  But  this  arbitrary  assumption  was  rebuked,  and  for- 
ever put  to  rest,  by  the  famous  case  of  the  Seven  Bishops,  4 
State  Trials,  304,  and  cost  King  James  the  throne  of  his 
ancestors. 

The  Declaration  of  Rights  adopted,  as  a  solemn  covenant, 
when  William  and  Mary  were  called  to  the  place  from  which 
James  had  been  expelled,  condemns  the  "  dispensing  power"  in 
every  shape  and  form ;  since  which  time,  for  now  almost  two 
hundred  years,  the  writ  of  Habeas  Corpus  never  has  been  re- 
fused, or  successfully  evaded,  or  trifled  with,  in  England,  except 
in  pursuance  of  an  act  of  Parliament  suspending  its  privilege 
for  a  limited  period,  and  in  particular  cases.* 

Our  act  of  Congress,  entitled  "  An  act  to  establish  the  Judicial 
Courts  of  the  United  States,"  approved  September  24,  1789, 
declares : 

"Section  14.  That  all  the  before-mentioned  Courts  of  the  United 
States  shall  have  power  to  issue  writs  of  Scire  Facias,  Habeas  Corpus, 
and  all  other  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeably  to  the  principles  and  usages  of  law.  And  that  either  of 
the  Justices  of  the  Supreme  Court,  as  well  as  Judges  of  the  District 
Courts,  shall  have  power  to  grant  writs  of  Habeas  Corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment :  Provided,  That 
writs  of  Habeas  Corpus  shall,  in  no  case,  extend  to  prisoners  in  gaol, 
unless  where  they  are  in  custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial  before  some  Court  of  the 
same,  or  are  necessary  to  be  brought  into  Court  to  testify."  (U.  S. 
Stat,  at  Large,  vol.  1,  pp.  81,  82.) 

This  act  was  construed  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Tobias  Watkins,  ex  parte,  3  Peters,  193. 

Marshall,  C.  J. — "No  law  of  the  United  States  prescribes  the 
cases  in  which  this  great  writ  [Habeas  Corpus]  shall  be  issued,  nor  the 


*  Case  of  Leonard  Watson  and  others,  9  Ad.  and  Ellis,  731 ;  Crowley's  case,  2 
Swanston,  70,  71,  72  ;  The  King  v.  Hobhouse,  2  Chitty,  207. 

Even  the  privilege  of  Parliament  affords  no  protection  against  an  attachment  for 
disobeying  the  writ. — Rex  v.  Earl  Ferrers,  1  Burrow,  631. 
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power  of  the  Court  over  the  party  brought  up  by  it.  The  term  is  used 
in  the  Constitution  as  one  which  was  well  understood ;  and  the  judicial 
act  authorizes  this  Court,  and  all  the  Courts  of  the  United  States,  and 
the  judges  thereof,  to  issue  the  writ  for  the  purpose  of  inquiring  into 
the  cause  of  commitment.  This  general  reference  to  a  power  which 
we  are  required  to  exercise,  without  any  precise  definition  of  that 
power,  imposes  on  us  the  necessity  of  making  some  inquiries  into  its 
use  according  to  that  law  which  is,  in  a  considerable  degree,  incorpor- 
ated into  our  own.  The  tvrit  of  Habeas  Corpus  is  a  high  prerogative 
writ,  known  to  the  common  law,  the  great  object  of  which  is  the  libera- 
tion of  those  who  may  be  imprisoned  without  sufficient  cause.  It  is  in 
the  nature  of  a  writ  of  error  to  examine  the  legality  of  the  commit- 
ment. 

"  The  English  judges,  being  originally  under  the  influence  of  the 
Crown,  neglected  to  issue  this  writ  where  the  Government  entertained 
suspicions  which  could  not  be  sustained  by  evidence  ;  and  the  writ,  when 
issued,  was  sometimes  disregarded  or  evaded,  and  great  individual  op- 
pression was  suffered  in  consequence  of  delays  in  bringing  prisoners 
to  trial.  To  remedy  this  evil,  the  celebrated  Habeas  Corpus  Act  of 
the  31st  of  Charles  II  was  enacted,  for  the  purpose  of  securing  the 
benefit  for  which  the  writ  was  given.  This  statute  may  be  referred 
to  as  describing  the  cases  in  which  relief  is,  in  England,  afforded  by 
this  writ  to  a  person  detained  in  custody.  It  enforces  the  common 
law." 

[Mr.  Pugh  then  read  from  Blackstone's  Commentaries,  vol.  3, 
pp.  136,  137,  138,  the  several  provisions  of  the  act  of  31  Charles 
II,  ch.  2,  known  as  the  Habeas  Corpus  Act.] 

And  then,  sir,  we  have  an  act  of  the  Congress  lately  in 
session,  entitled  "  An  act  relating  to  Habeas  Corpus  and  regu- 
lating judicial  proceedings  in  certain  cases,"  approved  March 
3,  1863. 

"Section  1.  That,  during  the  present  rebellion,  the  President  of 
the  United  States,  whenever,  in  his  judgment,  the  public  safety  may 
require  it,  is  authorized  to  suspend  the  privilege  of  the  writ  of  Habeas 
Corpus,  in  any  case,  throughout  the  United  States,  or  any  part  there- 
of. And  whenever  and  wherever  the  said  privilege  shall  be  suspended, 
as  aforesaid,  no  military  or  other  officer  shall  be  compelled,  in  answer 
to  any  writ  of  Habeas  Corpus,  to  return  the  body  of  any  person  or 
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persons  detained  by  him  by  authority  of  the  President ;  but,  upon  the 
certificate,  under  oath,  of  the  officer  having  charge  of  any  one  so  de- 
tained by  him,  as  a  prisoner,  under  authority  of  the  President,  fur- 
ther proceedings  under  the  writ  of  Habeas  Corpus  shall  be  suspended 
by  the  Judge  or  Court  having  issued  the  said  writ,  so  long  as  said  sus- 
pension by  the  President  shall  remain  in  force,  and  said  rebellion  con- 
tinue." 

This  act  does  not  apply,  in  terms,  to  the  present  case ;  and 
for  the  obvious  reason  that  the  President  of  the  United  States, 
in  whom  (solely)  the  discretion  of  suspending  the  privilege  of 
the  writ  of  Habeas  Corpus  now  resides,  has  not  found  it  neces- 
sary to  adopt  a  measure  so  unusual  and  extreme.  He  can  not 
exercise  the  authority  thus  conferred  by  a  delegation  of  it  to 
others  :  he  must  employ  his  own  judgment,  and  in  view  of  all  the 
responsibilities  of  his  great  office.  I  take  it  for  granted,  also, 
that  he  will  not  decide  a  matter  of  such  importance  by  writing  a 
private  letter,  or  sending  a  telegraphic  dispatch :  he  ought  to 
give  notice  by  a  formal  proclamation,  or  in  some  manner  equally 
authentic;  so  that  all  may  be  advised  of  the  emergency,  and  gov- 
ern themselves  accordingly.  For  that  is  the  true  object  of  an 
executive  proclamation.  (12  Rep.  76.)  But,  even  then,  as  we 
have  seen,  the  writ  must  be  issued :  it  is  the  privilege  of  the  writ 
only,  that  is,  the  right  to  be  discharged  or  admitted  to  bail,  which 
the  President  may  suspend,  and  not  the  right  of  demanding  the 
writ.  And  the  officer,  military  or  civil,  holding  a  prisoner  by  the 
President's  immediate  authority,  must  so  certify  under  oath,  as  a 
return  to  the  writ  when  issued ;  and,  thereupon,  proceedings  are 
to  be  stayed,  but  the  writ  is  not  to  be  dismissed,  and  far  less,  in 
the  first  instance,  wholly  denied.  If  the  oath  should  be  a  false 
one,  the  officer  would  be  liable  to  an  indictment  for  perjury,  and, 
of  course,  would  be  convicted. 

If  this  be  the  law,  as  clearly  it  is,  when  the  privilege  of  the 
writ  has  been  duly  suspended,  why  must  a  prisoner  languish  in 
illegal  confinement,  day  after  day,  and  week  after  week,  under 
peril  of  his  life  by  a  military  sentence,  at  a  time  when  the  public 
safety  does  not,  in  the  opinion  of  the  President  of  the  United 
States,  require  any  obstruction  of  the  ordinary  course  of  justice? 
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Respectfully,  therefore,  but  none  the  less  firmly,  in  the  dis- 
charge of  my  duty  as  an  advocate,  I  deny  the  right  of  this  Court 
to  establish  any  rule  of  practice,  in  regard  to  the  writ  of  Habeas 
Corpus,  at  all  variant  from  the  practice  of  the  Courts  of  England 
in  modern  times.  That  subject  has  been  passed  upon,  adjudi- 
cated, and  conclusively  determined  by  the  Supreme  Court  of  the 
United  States  as  the  tribunal  of  last  resort. 

The  real  question,  and  the  only  question,  at  present,  is  whether, 
upon  the  allegations  of  his  petition,  admitting  them  to  be  true, 
Clement  L.  Vallandigham  is  lawfully  or  unlawfully  imprisoned. 

I  repeat,  sir,  that  General  Burnside  does  not  deny  those  alle- 
gations, or  any  of  them.  On  the  contrary,  in  the  statement 
which  has  been  read,  he  says  : 

"  These  are  substantially  my  reasons  for  issuing  General  Order  No. 
38,  my  reasons  for  the  determination  to  enforce  it,  and,  also,  my 
reasons  for  the  arrest  of  the  Hon.  0.  L.  Vallandigham  for  a  supposed 
violation  of  that  order,  for  which  he  has  been  tried.  The  result 
of  that  trial  is  now  in  my  hands." 

The  case  before  us,  then,  is  the  case  of  a  citizen  exempted 
from  military  arrest  and  jurisdiction,  but  who  has,  nevertheless, 
been  arbitrarily  and  violently  subjected  to  them.  Can  this  be, 
sir,  according  to  the  Constitution  of  the  United  States  ? 

General  Burnside  assumes,  throughout  the  statement  which 
has  been  read,  that  he  is  charged,  personally,  and  above  all 
other  citizens,  with  the  maintenance  of  the  Federal  authority  in 
this  neighborhood — an  assumption  which,  with  proper  respect  to 
him,  is  most  erroneous  and  unwarrantable.  His  duties,  as  a 
Major-General  in  the  army,  are  undoubtedly  extensive  :  far  be 
it  from  me  to  speak  lightly  of  them,  or  to  detract,  in  any  man- 
ner, from  their  importance.  But  they  do  not  include  many 
subjects  to  which,  in  this  statement,  he  has  invited  our  atten- 
tion ;  and  they  can  not  excuse  him  for  what  he  has  done,  and 
what  he  avows  that  he  has  done,  in  the  case  of  the  petitioner. 
And  first,  that  we  may  have  a  distinct  view  of  his  duties,  as 
well  as  of  our  own  duties,  I  will  read  the  preamble  and  enact- 
ing clause  in  virtue  of  which  the  Federal  Government  exists : 
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"  We,  the  People  of  the  United  States,  in  order  to  form  a  more 

perfect  Union,  establish  justice,  insure  domestic  tranquillity,  provide  for 
the  common  defense,  promote  the  general  ivelfare,  and  secure  the  bless- 
ings of  Liberty  to  ourselves  and  our  'posterity,  do  ordain  and  estab- 
lish this  Constitution  for  the  United  States  of  America." 

There  can  be  no  Union  except  as  intended  by  that  compact. 
The  People  have  not  agreed  to  any  other;  and,  without  their 
consent,  it  is  impossible  that  any  other  should  be  legitimately 
established.  The  justice  to  be  administered  in  this  Court,  and 
in  all  other  tribunals,  military  and  civil,  must  be  such  as  the 
Constitution  requires.  Domestic  tranquillity  is  a  condition 
greatly  to  be  envied ;  but  it  must  be  secured  by  observing  the 
Constitution  in  letter  and  in  spirit.  General  Burnside  admon- 
ishes us  of  a  certain  "  quietness "  which  might  prevail  as  the 
consequence  of  enforcing  his  military  order  :  I  answer  him  that 
quietness  attained  by  the  sacrifice  of  our  ancestral  rights,  by 
the  destruction  of  our  constitutional  privileges,  is  worse  than 
the  worst  degree  of  confusion  and  violence.  Touch  not  the  lib- 
erty of  the  citizen ;  and  we,  in  Ohio,  at  least,  will  be  unanimous. 
We  may  not  concur  as  to  the  causes  which  induced  so  mighty  a 
rebellion ;  we  may  differ  as  to  the  best  methods  of  subduing  or 
of  mitigating  it;  we  may  quarrel  as  partisans,  or  even  as  fac- 
tionists  ;  but  we  will,  nevertheless,  with  one  accord,  sustain  the 
General  in  the  darkest  hour  of  his  despondency  as  well  as  in 
the  day  of  triumph — sustain  him  by  our  counsels,  by  all  our 
means,  and,  if  necessary,  at  the  expense  of  our  lives.  But  we 
can  not  give  him  our  liberties.  That  sacrifice  would  be  of  no 
advantage  to  him ;  and  it  would  render  us  and  our  posterity  for- 
ever miserable.  It  is  not  necessary  to  the  common  defense ;  it 
would  not — it  can  not — promote  the  common  welfare. 

I  know  that  General  Burnside  affects  to  scorn  these  and  all 
similar  suggestions.  "  There  is  no  fear,"  he  asserts,  "  of  the 
people  losing  their  liberties" — but  I  will  read  his  argument  at 
large : 

"  There  is  no  fear  of  the  people  losing  their  liberties ;  we  all  know 
that  to  be  the  cry  of  demagogues,  and  none  but  the  ignorant  will 
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listen  to  it;  all  intelligent  men  know  that  our  people  are  too  far 
advanced  in  the  scale  of  religion,  civilization,  education,  and  freedom,  to 
allow  any  power  on  earth  to  interfere  with  their  liberties ;  but  this 
same  advancement  in  these  great  characteristics  of  our  people  teaches 
them  to  make  all  necessary  sacrifices  for  their  country,  when  an  emer 
gency  requires." 

I  not  only  fear,  but  I  am  well  assured  by  the  examples  of  his- 
tory, that  our  liberties  can  not  survive  a  patient  submission  to 
arbitrary  power.  It  is  not  the  "  cry  "  of  demagogues  :  it  is  the 
voice  of  wisdom  in  all  ages  ;  it  speaks  to  us  from  the  tombs  of 
an  hundred  republics,  once  happy,  and  proud,  and  confident  of 
perpetuity.  It  is  the  watchword  of  patriots,  and  the  testament 
of  martyrs  ;  it  should  be  the  first  lesson  of  youth,  the  last  injunc- 
tion of  the  aged  to  their  children.  "  Eternal  Vigilance  is  the 
Price  of  Liberty  ! "  We  can  have  it  for  no  less,  and  upon  no 
other  terms.  "  Religion,  Civilization,  Education  !  "  These  do 
not  supply  the  place  of  liberty  at  all ;  nor  have  they  been  found 
sufficient  to  preserve  it.  Other  nations,  living  under  despotic 
forms  of  government,  are  quite  as  religious,  and  quite  as  thor- 
oughly civilized,  as  we  are;  some  of  them  are  much  better  edu- 
cated. The  rude  Roman  was  free ;  the  Roman  of  the  highest 
civilization  became  an  abject  slave  : 

"  Ssevior  armis, 
Luxuria  incubuit,  victumque  ulcisitur  orbem." 

I  will  not  intrust  my  sacred  birthright  to  any  man — let  him  be 
ever  so  great  or  good — upon  his  promise  that,  by  and  by,  when 
he  shall  have  conquered  an  enemy,  or  put  down  a  rebellion,  he 
will  give  it  back  to  me.  He  may  take  it  without  my  consent ; 
he  may  be  so  strong  that  I  can  not  resist ;  these  are  misfortunes 
which  I  may  not  be  able  to  avoid :  but  no  words  of  flattery,  no 
power  on  earth,  can  deceive  me,  or  compel  me,  into  any  measure 
of  compliance.  Better  the  sharpest  pangs  of  death;  or,  sharper 
than  death,  a  life  of  exile,  and  poverty,  and  constant  hardship  ! 
Give  me  the  crust  of  bread  and  the  cup  of  water,  with  liberty, 
rather  than  the  amplest  luxury  with  servitude.  Give  me,  instead 
of  this  genial  climate,  this  fertile  soil,  this  prosperous  community, 
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under  an  arbitrary  government,  the  bleakest  Arctic  or  Antarctic 
region,  the  almost  insufferable  winter,  the  night  of  one  half-year 
in  duration,  the  day  which  can  hardly  be  called  a  day ;  but  give 
me,  withal,  the  consciousness — the  proud,  the  noble,  the  priceless, 
the  inexpressible  consciousness — of  being  a  free  man  ! 

Whenever  General  Burnside  speaks,  therefore,  of  the  Gov- 
ernment of  the  United  States,  I  respond  that  such  a  Govern- 
ment exists  only,  and  only  can  exist,  in  virtue  of  the  Constitu- 
tion. To  that  my  allegiance  and  his  allegiance  are  both  due  ; 
by  that  I  will  stand  firmly,  and  at  all  hazards ;  and  in  the  name 
of  that,  uttering  its  very  language,  I  now  address  him : 

"  Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press,  or  the  right  of  the  people  peaceably  to  assem- 
ble and  to  petition  the  Government  for  a  redress  of  grievances." 

General  Burnside  holds  an  office  created  by  act  of  Congress 
alone — an  office  which  Congress  may,  at  any  time,  abolish. 
His  title,  his  rank,  his  emoluments,  his  distinction  above  his 
fellow-citizens,  are  all  derived  from  that  source.  I  take  it  to 
be  absolutely  certain,  therefore,  that  he  can  make  no  "  law  " 
which  Congress  could  not  make.  He  can  not  abridge  the  free- 
dom of  speech,  or  of  the  press,  or  the  right  of  the  people  to 
assemble  and  to  consider  of  their  grievances.  And  yet,  sir,  of 
what  does  he  accuse  Mr.  Vallandigham  ?  Let  the  specification 
of  Captain  Cutts  answer  :  Of  having  addressed  a  public  assem- 
bly of  the  electors  of  Ohio,  at  Mount  Vernon,  in  Knox  County, 
on  the  first  day  of  this  month.  Nothing  more;  nothing  what- 
soever. It  was  an  assembly  of  the  people  to  deliberate  upon 
their  grievances,  and  to  advise  with  each  other  in  what  way 
those  grievances  could  be  redressed.  Into  that  forum — the 
holiest  of  holy  in  our  political  system — has  General  Burnside 
intruded  his  military  dictation.  Need  I  say  more  ?  What  avails 
a  right  of  the  people  to  assemble,  or  to  consult  of  their  public 
affairs,  if,  when  assembled,  and  that  peaceably,  they  have  no 
freedom  of  speech? 

General  Burnside  appears  to  think,  because  he  can  not  behave 
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-with  contempt  or  disrespect  toward  the  President  of  the  United 
States,  that  a  similar  restraint  applies  to  every  citizen.  He 
forgets,  possibly,  that  the  President,  as  commander-in-chief  of 
the  army,  is  his  superior  in  military  rank;  at  all  events,  that 
is  the  reason  governing  his  case.  The  President  is  protected, 
as  against  him,  by  the  very  words  of  the  sixth  Article  of  War  : 

"  Any  officer  or  soldier  who  shall  behave  himself  with  contempt 
or  disrespect  toward  his  commanding  officer,  shall  be  punished, 
according  to  the  nature  of  his  offense,  by  the  judgment  of  a  court- 
martial." 

And  so  in  respect  of  words  written  or  spoken : 

"  Article  5.  Any  officer  or  soldier  who  shall  use  contemptuous  or 
disrespectful  words  against  the  President  of  the  United  States,  against 
the  Vice-President  thereof,  against  the  Congress  of  the  United  States, 
or  against  the  Chief  Magistrate  or  Legislature  of  any  of  the  United 
States  in  which  he  may  be  quartered,  if  a  commissioned  officer,  shall 
be  cashiered,  or  otherwise  punished  as  a  court-martial  shall  direct ; 
if  a  non-commissioned  officer,  or  soldier,  he  shall  suffer  such  punish- 
ment as  shall  be  inflicted  on  him  by  the  sentence  of  a  court-martial." 

The  General  argues  entirely,  in  the  statement  which  has  been 
read,  from  the  premises  of  his  own  example.  He  commences 
by  that 

"  If  I  were  to  indulge  in  wholesale  criticisms  of  the  policy  of  the 
Government,  it  would  demoralize  the  army  under  my  command,  and 
every  friend  of  his  country  would  call  me  a  traitor.  If  the  officers 
or  soldiers  were  to  indulge  in  such  criticisms,  it  would  weaken  the 
army  to  the  extent  of  their  influence  ;  and  if  this  criticism  were 
universal  in  the  army,  it  would  cause  it  to  be  broken  to  pieces,  the 
Government  to  be  divided,  our  homes  to  be  invaded,  and  anarchy  to 
reign.  My  duty  to  my  Government  forbids  me  to  indulge  in  such 
criticisms ;  officers  and  soldiers  are  not  allowed  to  so  indulge,  and 
this  course  will  be  sustained  by  all  honest  men." 

Assuredly  so ;  and,  therefore,  such  conduct  as  he  reprobates 
can  not  be  tolerated  on  the  part  of  soldiers  and  military  officers. 
But  General  Burnside  has  overlooked  an  essential  fact  in  this 
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connection.  The  Articles  of  War  comprise  a  code  for  the  reg- 
ulation of  soldiers  and  officers  exclusively :  that  is  declared  by 
the  first  section  of  the  act  of  Congress  which  ordains  them,  ap- 
proved April  10,  1806.  (U.  S.  Statutes  at  Large,  vol.  2,  p. 
859.)  It  must  be  remembered,  also,  that  those  articles  consti- 
tute an  express  contract  between  the  Government  of  the  United 
States  as  one  party,  and  each  soldier  and  each  officer  as  the 
other  party;  and  are,  in  law,  obligatory  as  a  contract.  This 
can  not  be  doubted  after  reading  the  famous  opinion  of  Lord 
Loughborough,  Chief-Justice,  in  Grant  v.  Gould,  2  H.  Bla.  69. 
The  soldier  is  enlisted  by  his  own  agreement;  he  has  the  arti- 
cles read  to  him  at  that  time,  and  he  distinctly  swears  that  he 
will  obey  them.  (Article  10.)  The  officer — every  officer — must 
sign  the  articles  before  entering  upon  his  duties.  (Article  1.) 
But  neither  as  a  statutory  regulation,  nor  as  a  matter  of  con- 
tract, are  citizens  of  the  United  States,  other  than  those  en- 
gaged in  the  military  or  the  naval  service,  excluded  from  the 
privilege  of  speaking  ever  so  disrespectfully,  or  contemptu- 
ously, of  men  in  public  station.  It  is,  with  them,  entirely  a 
matter  of  taste,  or  of  individual  discretion.  I  know  of  but  a 
single  excepted  case  :  it  is  when  the  citizen  has  been  called 
into  the  actual  service  of  the  United  States  as  one  of  the  mili- 
tia of  the  State  in  which  he  resides.  Then,  sir,  and  for  a  rea- 
son too  obvious  to  require  any  especial  argument,  his  privilege 
as  a  mere  citizen  is  temporarily  suspended,  and  he  becomes 
amenable  to  the  Articles  of  War  until  discharged  from  such 
service.  The  Constitution  expressly  authorizes  the  Congress 
of  the  United  States  to  ordain  this  as  a  part  of  the  law  of  the 
land ;  and  it  is  ordained  by  Congress,  accordingly,  in  the  97th 
article : 

"  The  officers  and  soldiers  of  any  troops,  whether  militia  or  others, 
being  mustered  and  in  pay  of  the  United  States,  shall,  at  all  times, 
and  in  all  places,  when  joined  or  acting  in  conjunction  with  the  reg- 
ular forces  of  the  United  States,  be  governed  by  these  Rules  and 
Articles  of  War,  and  shall  be  subject  to  be  tried  by  courts-martial 
in    like   manner  with  the  officers  and  soldiers  in  the  regular  forces ; 
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save,    only,  that   such  courts-martial   shall  be    composed    entirely  of 
militia  officers." 

I  can  not  here,  without  abandoning  the  line  of  my  argument, 
especially  observe  the  language  employed  by  Congress  in  this 
article;  and  much  that  I  would  say  has  occurred  to  others, 
probably,  upon  hearing  it. 

Beyond  the  terms  of  exception  thus  denned  by  statute,  and 
in  obedience  to  the  Constitution  of  the  United  States,  article 
first,  section  eighth,  clauses  fifteenth  and  sixteenth,*  the  right 
of  the  American  people  to  deliberate  upon  and  freely  to  speak 
of  what  General  Burnside  calls  the  "  Policy  of  the  Govern- 
ment" at  all  times — whether  of  peace  or  of  war,  of  safety  or 
of  peril,  of  ease  or  of  difficulty — is  a  right  supreme,  and  abso- 
lute, and  unquestionable.  They  can  exhort  each  other  to  im- 
peach the  President  or  any  executive  officer ;  to  impeach  any 
magistrate  of  judicial  authority ;  to  condemn  Congressmen  and 
legislators  of  every  description.  They  can,  at  pleasure,  in- 
dulge in  criticism,  by  "  wholesale"  or  otherwise,  not  only  upon 
"the  policy"  adopted  or  proposed  by  their  servants,  military 
as  well  as  civil,  but  upon  the  conduct  of  those  servants  in  each 
and  every  particular,  upon  their  actions,  their  words,  their  prob- 
able motives,  their  public  characters.  And,  in  speaking  of  such 
subjects,  any  citizen  addressing  his  fellow-citizens,  by  their 
consent,  in  a  peaceable  assembly,  may  use  invective,  or  sarcasm, 
or  ridicule,  or  passionate  apostrophe  or  appeal,  or — what  is, 
ordinarily,  much  better — plain,  solid,  unostentatious  argument. 
There  is  no  style  of  rhetoric  to  be  prescribed  for  the  people. 
They  are  the  masters  of  every  style,  and  of  every  art  and  form 
of  utterance.  General  Burnside  suggests  that  "  the  press  and 
public  men,  in  a  great  emergency  like  the  present,  should  avoid 


*  "  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions. 

"  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and  for  gov- 
erning such  part  of  them  as  may  be  employed  in  the  service  of  the  United  States  ; 
reserving  to  the  States,  respectively,  the  appointment  of  the  officers,  and  the  au- 
thority of  training  the  militia  according  to  the  discipline  prescribed  by  Congress." 
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the  use  of  party  epithets  and  bitter  invectives/'  I  esteem  that 
as  excellent  advice  on  all  occasions ;  but,  unfortunately,  the 
General  and  I  must  both  succumb,  with  what  grace  we  can,  to 
the  choice  or  fancy  of  the  people.  They  will  render  his  ad- 
vice or  my  advice  effectual,  if  they  approve  it,  by  not  reading 
such  papers  and  not  listening  to  such  orators  as  habitually  vio- 
late or  trifle  with  decorum.  There  is  no  other  way  ;  there  can 
be  no  censorship,  civil  or  military,  in  this  regard.  That  would 
inevitably,  and  at  once,  destroy  the  liberty  of  speech  and  of 
the  press  :  that  presupposes  an  incapacity  of  the  people  to  dis- 
tinguish right  from  wrong,  truth  from  falsehood,  reason  from 
intemperance,  or  decency  from  outrage.  And,  if  we  can  not 
confide  in  the  good  sense  of  the  people  as  to  these  things,  how 
can  we  confide  in  them  at  all  ? 

I  know  that  much  is  written  and  spoken  every  day,  and  in 
the  most  public  manner,  at  which  honorable  men  feel  indignant, 
or,  at  least,  annoyed.  But  does  it  really  affect  the  people  at 
large  ?  Does  it  alienate  them  from  the  Government  under  which 
they  live  ?  Does  it  induce  them  to  think  less  dearly  of  their 
kinsmen,  their  friends,  their  neighbors,  in  military  service ;  or 
to  be  unmindful  of  the  toils  of  any  soldier  in  camp,  or  on  the 
march,  or  of  his  sufferings  in  the  awful  day  of  battle  ?  Does 
it  palsy  the  ministering  hand?  Does  it  prevent  the  sympathiz- 
ing tear  ?  0,  sir,  no,  no !  General  Burnside  errs,  and  errs 
greatly,  in  supposing  that.  Our  people  are  often  excited  by 
some  false  or  foul  word ;  but,  by  and  by,  assertion  meets 
contradiction,  violence  encounters  violence ;  and  so,  at  length, 
slowly  perhaps,  but  certainly,  will  justice  achieve  her  victory, 
and  conclude  the  contest. 

I  regret  very  much  to  learn,  by  one  paragraph  in  his  state- 
ment, that  General  Burnside  can  not  appreciate  the  force  of 
what  all  the  great  politicians  of  this  country,  in  every  genera- 
tion, and  with  no  distinction  of  parties,  have  unhesitatingly 
accepted  as  the  fundamental  doctrine  of  our  system : 

"  It  is  said,"  he  observes,  "  that  the  speeches  which  are  condemned, 
have   been  in  the  presence  of  large  bodies  of  citizens,  who,  if  they 
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thought   them  wrong,  would    have  then  and   there  condemned  them. 
That  is  no  argument." 

I  crave  the  General's  pardon.  That  is  an  argument :  it  is  the 
whole  argument,  and  it  is  perfectly  conclusive.  Let  us  hear 
what  he  can  say  in  opposition : 

"  These  citizens  do  not  realize  the  effect  upon  the  army  of  our 
country,  who  are  its  defenders.  They  have  never  been  in  the  field ; 
never  faced  the  enemies  of  their  country  ;  never  undergone  the  priva- 
tions of  our  soldiers  in  the  field  ;  and,  besides,  they  have  been  in  the 
habit  of  hearing  their  public  men  speak,  and,  as  a  general  thing,  of 
approving  of  what  they  say." 

It  is  generally  true  that  the  majority  of  those  who  attend  a 
public  meeting  approve  the  greater  part  of  what  is  there  said: 
they  agreed  substantially,  if  not  entirely,  before  they  came — 
and  they  came  because  they  agreed.  As  to  the  speaker — in 
addition  to  the  fact  that  much  of  what  is  said,  in  any  meeting, 
is  not  objectionable — it  should  be  remembered  that  his  hearers 
have  known  him  personally,  or  by  reputation,  for  years  ;  that 
they  have  probably  voted  for  him,  or,  at  all  events,  sustained 
him;  that  they  admire  his  character  and  cherish  his  good  name. 
He  knows  all  this ;  and  knows,  therefore,  that  he  must  speak  to 
them  upon  the  confidence  of  honorable  men.  This  obligation  is 
not  as  rigidly  observed  as  it  should  be ;  but  I  can  say,  as  well 
of  my  opponents  as  of  my  friends,  in  Ohio,  that  the  conscious- 
ness of  being  trusted  by  their  fellow-partisans,  together  wTith  a 
real  desire  to  be  worthy  of  such  affection,  is  quite  sufficient} 
ordinarily,  to  insure  an  honest,  candid,  and  reasonably  temperate 
discussion  of  political  questions.  I  do  not  say  that  I  agree 
with  the  conclusions  of  every  speaker;  but  I  say  that  he  has 
declared  what  he  honestly  believes,  and  what  a  large  majority 
of  his  hearers  believed,  or  wished  to  believe,  at  all  events, 
before  they  heard  him.  I  can  say,  furthermore,  that  although 
it  is  not  usual  for  an  audience  to  contradict  the  speaker,  they 
are  apt  to  lose  interest  in  him,  and  to  depart  summarily,  when 
they  discover  that  he  is  inimical  to  the  cause  of  the  country,  to 
its  essential  glory,  to  the  perpetuity  of  its  free  institutions. 
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But,  perhaps,  I  have  not  yet  sufficiently  answered  General 
Burnside's  objection.  I  ask  him,  then,  whether  he  means  to 
argue  that  citizens  who  have  not  experienced  military  service — 
"  never  been  in  the  field,  never  faced  the  enemies  of  their 
country,  never  undergone  the  privations  of  our  soldiers  " — are, 
on  that  account,  so  devoid  of  intelligence,  so  spiritless  in  patri- 
otism, that  they  can  not  be  trusted  to  discharge  their  duties  at 
home,  as  citizens,  in  the  way  to  which  they  and  their  fathers 
before  them,  for  almost  a  century,  have  been  accustomed  ?  If 
so,  what  becomes  of  his  other  assertion,  in  a  later  paragraph, 
"  that  our  people  are  too  far  advanced  in  the  scale  of  religion, 
civilization,  education,  and  freedom,  to  allow  any  power  on  earth 
to  interfere  with  their  liberties." 

0 ! — but  the  effect  on  the  soldiers.  Well,  sir,  let  us  inquire 
into  that.  The  soldiers  have  been  citizens ;  they  have  been  in 
the  habit  of  attending  public  meetings,  and  of  listening  to  public 
speakers.  They  are  not  children,  but  grown  men — stalwart, 
sensible,  and  gallant  men — with  their  hearts  in  the  right  place, 
and  with  arms  ready  to  strike  whenever  and  wherever  the  cause 
of  their  country  demands.  The  General  assures  us  of  more, 
even,  than  this:  "No  man  on  earth,"  he  says,  "can  lead  our 
citizen-soldiery  to  the  establishment  of  a  military  despotism." 
And  are  these  the  men  to  be  discouraged,  and,  especially,  to  feel 
weary  in  heart  or  limb — unable  to  cope  with  an  enemy  in  the 
field — because  Mr.  Vallandigham,  or  any  other  public  speaker, 
may  have  said  something,  at  Mount  Vernon  or  elsewhere,  with 
which  they  do  not  agree  ?  The  soldiers  have  not  chosen  me  for 
their  eulogist ;  but  I  will  say,  of  my  own  accord,  that  they  are 
no  such  tender  plants  as  General  Burnside  imagines.  They 
know,  exactly,  for  what  they  went  into  the  field ;  they  are  not 
alarmed,  nor  dissatisfied,  nor  discouraged,  because  their  fellow- 
citizens,  at  home,  attend  public  meetings,  and  listen  to  public 
speeches,  as  heretofore  ;  they  have  no  serious  misgiving  as  to  the 
estimation  in  which  they  are  holden  by  the  people  of  the  North- 
ern and  North-western  States,  without  any  distinction  of  sects, 
parties,  or  factions. 

Let  the  officers,  and  especially  those  of  highest  degree,  ob- 
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serve  their  military  duties ;  let  them  see  to  it,  as  General 
Burnside  has  well  said,  and  as,  I  doubt  not,  he  has  well  done, 
so  far  as  his  authority  extends,  that  the  soldiers  are  "  fed,  clad, 
and  armed,"  and  kept  "in  the  best  possible  condition"  for 
service.  Allow  them  to  vote  as  they  please ;  allow  them  to  read 
whatever  newspapers  they  like ;  cease  any  attempt  to  use  them 
for  a  partisan  advantage :  I  do  not  accuse  General  Burnside  of 
this — but  others,  and  too  many,  have  been  guilty  of  the  gross- 
est tyranny  in  regard  to  it.  Protect  the  soldier  against  the 
greed  of  jobbers  and  knavish  contractors — against  dealers  in 
shoddy,  in  rotten  leather,  in  Belgian  muskets,  in  filthy  bread 
and  meat — against  all  the  hideous  cormorants  which  darken  the 
sky  and  overshadow  the  land  in  times  of  military  preparation. 
Let  the  party  in  administration  discharge  these  duties ;  and  my 
word  for  it,  sir,  that  the  volunteers  from  Ohio,  from  Indiana,  from 
Illinois,  from  every  other  State,  will  do  and  dare  as  much,  at  least, 
as  the  best  and  bravest  soldiers  in  the  world  can  accomplish. 

One  more  commentary  on  the  statement  of  General  Burnside, 
and  it  shall  be  as  brief  as  possible.  Undoubtedly,  as  he  observes, 
a  great  responsibility  attaches  to  public  men  and  to  the  con- 
ductors of  the  public  press ;  but  their  responsibility  is  toward 
the  people,  and  not  toward  him.  "  They  must  not,"  he  declares, 
"  they  must  not  use  license,  and  plead  that  they  are  exercising 
liberty."  But  every  definition  of  "liberty"  excludes  the  idea 
of  his  censorship  ;  so  that  the  distinction  which  he  has  attempted 
neither  expresses  nor  admits  of  any  imaginable  difference. 

I  might  say  more,  and  much  more,  of  this  extraordinary 
statement;  but  having  disposed  of  its  principal  suggestions,  I 
leave  the  rest  unanswered. 

The  "  charge "  against  Mr.  Vallandigham,  as  defined  by 
Captain  Cutts,  the  Judge-Advocate,  is  this  : 

"  Publicly  expressing,  in  violation  of  General  Orders  No.  38,  from 
Head-quarters  Department  of  the  Ohio,  his  sympathy  for  those  in 
arms  against  the  Government  of  the  United  States,  declaring  disloyal 
sentiments  and  opinions,  with  the  object  and  purpose  of  weakening 
the  power  of  the  Government  in  its  efforts  to  suppress  an  unlawful 
rebellion." 


WRIT   OF   HABEAS   CORPUS.  63 

But  the  "charge"  is  only  a  conclusion  supposed,  or  invented, 
by  the  Judge- Advocate,  from  the  premises  of  fact  alleged  in 
the  specification.  I  have  merely  to  say,  therefore,  that  it 
assumes,  as  indisputable,  an  authority  at  "  Head-quarters  De- 
partment of  the  Ohio  ''  to  enact  a  Law  abridging  the  freedom 
of  speech ;  and  this  in  palpable  defiance  of  the  Constitution  of 
the  United  States.  Let  us  proceed,  however,  to  the  language 
of  the  specification  : 

"  In  this,  that  the  said  Clement  L.  Vallandigham,  a  citizen  of  the 
State  of  Ohio,  on  or  about  the  first  day  of  May,  1863,  at  Mount 
Vernon,  Knox  County,  Ohio,  did  publicly  address  a  large  meeting 
of  citizens,  and  did  utter  sentiments  in  words,  or  in  effect,  as  follows." 

One  or  the  other — ■"  in  words,  or  in  effect " — as  the  Judge- 
Advocate,  at  his  pleasure,  may  regard  equivalents.  And  here 
follows  no  connected  form  of  speech,  but  merely  disjointed 
phrases  and  sentences,  taken  from  the  context  of  a  public 
address,  and  with  no  relation  to  what  preceded,  or  accompanied, 
or  otherwise  explained  or  mitigated  them.  Is  that  the  style  of 
accusation  by  which,  in  this  country,  or  in  any  civilized  country, 
a  man  is  put  in  peril  of  his  life  or  his  liberty  ?  Is  that  the 
way  in  which  my  learned  friend,  the  District  Attorney  of  the 
United  States,  would  think  of  indicting  a  prisoner  ?  But  I  will 
read  the  sentences  which,  "  in  words,  or  in  effect,"  are  so  emi- 
nently disloyal.  Mr.  Vallandigham,  as  we  are  told,  declared 
"  the  present  war  "  to  be  "  a  wicked,  cruel,  and  unnecessary 
war."  And  so  President  Lincoln,  by  one  of  his  proclamations, 
declares  it  "  unnecessary  "  as  well  as  injurious ;  and  is  not  every 
"  unnecessary  "  war  both  cruel  and  wicked  ?  I  do  not  say  on 
which  side,  or  to  which  of  the  two  parties,  a  condemnation  thus 
grievous  should  be  wholly,  or  for  the  most  part,  applied ;  I  will 
speak  to  that  question,  if  at  all,  when  I  have  not  in  charge  the 
interests  of  an  imprisoned  client.  But  Mr.  Vallandigham  said, 
in  addition,  that  it  is  "  a  war  not  being  waged  for  the  preserva- 
tion of  the  Union."  Observe  those  words  carefully ;  they  do 
not  mean  that  "  the  preservation  of  the  Union "  is  not  the 
avowed   object,  nor  even  that   the  Administration   may  not  so 
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intend ,  but  only  that  the  war  is  "  not  being  waged  "  in  such  a 
manner  as  to  accomplish  the  object.  Again,  as  we  are  told,  he 
declared  it  to  be  "  a  war  for  the  purpose  of  crushing  out  liberty 
and  erecting  a  despotism."  Well,  if  the  proceedings  in  his 
case,  in  virtue  of  General  Orders  No.  38,  are  to  become  a 
precedent  for  other  cases,  and  to  be  sustained  by  judicial 
authority,  that  declaration  will  prove  to  be  substantially  true. 
But  he  said,  also,  that  it  is  "  a  war  for  the  freedom  of  the  blacks, 
and  the  enslavement  of  the  whites."  We  know  that  President 
Lincoln  has,  by  two  proclamations,  dated  September  22,  1862, 
and  January  1,  1863,  undertaken,  "  as  a  fit  and  necessary  war 
measure,"  to  emancipate  millions  of  black  slaves  ;  whether  he 
intends,  if  possible,  to  enslave  white  men,  will  be  ascertained 
when  he  shall  have  acted  on  this  particular  case. 

Mr.  Vallandigham  said,  furthermore,  as  the  Judge-Advocate 
assures  us,  "that,  if  the  Administration  had  so  wished,  the  war 
could  have  been  honorably  terminated  months  ago."  That  alle- 
gation may  be  true ;  I  have  no  means,  except  from  what  is 
alleged  subsequently,  of  deciding  whether  it  be  true  or  false. 
Nor  do  I  find  myself  much  enlightened  by  the  next  sentence 
imputed  to  Mr.  Vallandigham :  that  "  peace  might  have  been 
honorably  obtained  by  listening  to  the  proposed  intermediation 
of  France."  I  do  not  know  what  terms,  if  any,  the  Emperor 
of  the  French  suggested;  but  they  would  have  to  be  very 
advantageous,  as  well  as  unmistakably  honorable,  before  I  would 
consent  to  his  interference,  or  the  interference  of  any  other 
monarch,  with  the  affairs  of  our  distracted  republic.  And  yet, 
if  Mr.  Vallandigham  thinks  otherwise,  he  has  the  same  right 
to  declare  and  to  maintain  his  opinion  as  I  have  to  maintain  or 
to  declare  mine.  But  he  made  another  accusation,  and  of  much 
more  serious  importance  :  he  said  "  that  propositions  by  which 
the  Southern  States  could  be  won  back,  and  the  South  be  guar- 
anteed their  rights  under  the  Constitution,  had  been  rejected, 
the  day  before  the  late  battle  at  Fredericksburg,  by  Lincoln 
and  his  minions" — "meaning  thereby,"  as  the  Judge-Advocate 
kindly  informs  us,  "  the  President  of  the  United  States  and 
those   under  him   in    authority."      I  never  heard  that   it   was 
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actionable,  at  common  law,  to  say  of  one  man,  orally,  that  he 
was  the  minion  of  another ;  and,  far  less,  that  it  could  be  a 
matter  of  State  prosecution.  As  to  the  rest,  the  accusation  is 
one  of  fact — positive,  distinct,  with  addition  of  time  and  circum- 
stances. Is  it  true,  or  is  it  false  ?  Sir,  I  do  not  know ;  but  I 
do  know  that  that  is  a  vital  question  to  the  American  people. 
Was  it  for  making  such  an  accusation  that  Mr.  Vallandigham 
has  been  arrested ;  and  is  it  by  imprisoning  him,  or  otherwise 
stopping  his  mouth,  that  Mr.  Lincoln  would  answer  to  such  an 
accusation  in  the  face  of  his  countrymen,  of  the  civilized  world, 
of  the  tribunal  of  God  and  of  history  ?  As  to  General  Burn- 
side,  whose  personal  sincerity  in  these  proceedings,  as  well  as 
at  the  battle  of  Fredericksburg,  I  do  not  intend  to  question, 
what  living  man  is  more  interested  to  have  the  truth,  or  the 
falsehood,  of  that  accusation  publicly  ascertained? 

The  next  sentence  imputed  to  Mr.  Vallandigham,  by  the  speci- 
fication, is  this  :  "  That  the  Government  of  the  United  States 
were  about  to  appoint  military  marshals,  in  every  district,  to 
restrain  the  people  of  their  liberties,  to  deprive  them  of  their 
rights  and  privileges."  That  refers  to  the  appointment  of  a 
Provost  Marshal  in  each  Congressional  district,  as  provided  in 
the  act  of  March  3,  1863,  commonly  called  the  Conscription 
Act.  I  have  no  time,  at  present,  to  argue  whether  the  act  be, 
or  be  not,  open  to  such  interpretation ;  but  I  have  to  say  this : 
Mr.  Vallandigham  not  only  voted  against  it,  while  a  Represent- 
ative in  the  Congress  of  the  United  States,  but  characterized  it 
more  severely,  more  harshly,  more  bitterly,  in  a  speech  deliv- 
ered to  the  House  of  Representatives,  on  the  23d  day  of  Feb- 
ruary, 1863.  Did  the  House  regard  his  words,  on  that  occasion, 
as  words  which,  by  the  dictionary  of  General  Burnside,  "must 
now  amount  to  treason."  He  was  not  expelled ;  he  was  not 
censured ;  he  was  not  even  accused  of  having  overstepped  the 
limits  of  his  privilege  as  a  Representative ;  but  when  he  returned 
to  his  constituents  (for  every  Representative  in  Congress, 
although  chosen  by  the  people  of  a  district,  represents  the 
whole  State)  he  is  not  allowed,  in  giving  them  an  account  of  his 
stewardship,  to  repeat  such  language  as  he  uttered,  without  any 
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objection,  in  the  hearing  of  the  President,  of  the  Cabinet,  of 
the  two  houses  of  Congress,  of  the  General  commanding  the 
whole  army,  of  the  Army  of  the  Rappahannock  almost  imme- 
diately at  hand. 

Then,  sir,  as  we  are  told,  Mr.  Vallandigham  spoke  of  General 
Order  No.  38,  Head-quarters  Department  of  the  Ohio,  as  "  a 
base  usurpation  of  arbitrary  authority."  Well,  except  the  first 
adjective,  which  is  a  flower  of  speech  in  reference  to  which, 
considering  his  own  style  of  rhetoric,  in  the  charge  and  specifi- 
cation before  us,  I  should  hardly  have  expected  any  complaint 
on  the  part  of  the  Judge-Advocate,  those  words  are  literally 
true.  It  is  authority  usurped,  because  it  is  contrary  to  the 
Constitution  and  laws  of  the  land ;  and  that  it  is  arbitrary,  ex 
vi  termini,  appears  from  the  whole  tenor  of  General  Burnside's 
statement.  But  Mr.  Vallandigham  invited  his  "hearers  to  resist 
the  same."  Ah! — and  how?  By  telling  them  to  take  up  arms 
against  it? — to  fall  into  ranks  for  the  purpose  of  obstructing  its 
execution? — by  committing  any  act  of  violence  or  disorder 
whatsoever?  0,  no,  sir! — but  "by  saying"  that  "the  sooner 
the  people  inform  the  minions  of  usurped  power  that  they  will 
not  submit  to  such  restrictions  upon  their  liberties  the  better." 
To  give  this  information  by  their  resolutions  in  primary  meet- 
ings, by  the  voices  of  their  favorite  orators,  by  their  votes  in 
the  ballot-box.  Nothing  else  is  alleged ;  nothing  else  is  pre- 
tended; nothing  else  could  reasonably  have  been  imagined.  I 
quote  the  remaining  sentences : 

"  Declaring  '  that  he  was,  at  all  times,  and  upon  all  occasions, 
resolved  to  do  what  he  could  to  defeat  the  attempts  now  being  made 
to  build  up  a  monarchy  upon  the  ruins  of  our  free  government.' 

"Asserting  '  that  he  firmly  believed,  as  he  said  six  months  ago,  that 
the  men  in  power  are  attempting  to  establish  a  despotism  in  this 
country,  more  cruel  and  more  oppressive  than  ever  existed  before.'" 

These  are  obviously  conclusions  of  the  speaker — correctly  or 
incorrectly  drawn — from  premises  of  which  little,  very  little 
indeed,  is  narrated  by  the  specification.  I  do  not  undertake  to 
say,  and  I  can  not  say,  at  present,  whether  such  conclusions  are 
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correct  or  incorrect ;  but  what  are  they — and,  in  asking  this 
question,  I  would  lay  my  hand,  if  possible,  upon  the  heart  of 
every  freeman — what  are  they  but  the  impassioned  appeals  of  a 
sincere,  conscientious,  honorable,  and,  if  you  please,  over-vigilant 
citizen?  Granted — if  you  will  have  it  so — that  he  is  in  error, 
and  greatly  in  error:  I  do  not  ask  you  to  approve  his  conclu- 
sions, or  in  any  manner  to  accept  his  opinions ;  but  I  do  ask 
you,  in  all  truthfulness,  whether  these  words  bear  any  taint  of 
treason  or  disloyalty?  They  were  intended,  most  evidently,  to 
arouse  the  people  to  a  sense  of  the  vast  peril  in  which  all  of  us 
now  stand ;  and,  although  they  are  startling,  and  seem  very  bit- 
ter, should  we  not  err  upon  the  side  of  jealousy  rather  than  upon 
the  side  of  laxity  and  too  much  confidence  in  our  rulers,  at  a 
time  when,  month  by  month,  day  by  day,  the  Union  of  our 
fathers,  the  Constitution  by  which  that  Union  was  ordained, 
and  the  Liberty  of  which  the  Constitution  and  the  Union  were 
intended  as  perpetual  guarantees,  are  fading  into  a  dim,  a  broken, 
and  a  most  sorrowful  vision? 

Mr.  Judge-Advocate  appears  to  have  felt  the  difficulty  of  sus- 
taining his  " charge"  upon  the  words,  simply,  as  quoted  in  his 
specification.  He  has  added  to  them,  therefore,  this  remarkable 
conclusion : 

"All  of  which  opinions  and  sentiments  he  well  knew  did  aid,  com- 
fort, and  encourage  those  in  arms  against  the  Government,  and  could 
but  induce  in  his  hearers  a  distrust  of  their  own  Government  and 
sympathy  for  those  in  arms  against  it,  and  a  disposition  to  resist  the 
laws  of  the  land." 

Here  is  what  lawyers  would  call  the  scienter  of  an  offense — the 
imputation,  that  is,  of  guilty  knowledge.  But,  clearly,  unless 
the  words  themselves,  simply  as  spoken,  have  the  effect  of 
aiding,  comforting,  and  encouraging  those  in  arms  against  the 
Government,  and  of  inducing  such  as  hear  them,  at  any  time, 
not  only  to  distrust  the  Government,  but,  also,  to  sympathize 
with  those  in  arms  against  it,  or,  at  all  events,  to  resist  the 
laws  of  the  land,  no  guilt  ever  existed,  and  there  could  be,  of 
course,  no  knowledge  of  any  such  guilt.  Now,  as  to  those  in 
arms,  not  one  of  them  attended  the  meeting  at  Mount  Vernon, 
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or  would  have  known  of  Mr.  Vallandigham's  speech  on  that 
occasion,  but  for  the  arrest  and  imprisonment  which  ensued.  In 
the  next  place,  although  his  language  may  have  induced  (as  he 
had  the  perfect  right,  if  he  could,  to  induce)  all  his  hearers  to 
distrust  the  persons  who  are  now  administering  the  Government 
of  the  United  States,  and  to  seize  the  first  constitutional  oppor- 
tunity of  putting  other  persons  into  their  places,  I  can  not,  for 
the  life  of  me,  discover  one  syllable  directed  against  the  "  Gov- 
ernment" as  such,  and  far  less — that  being  necessary,  also,  by 
the  terms  of  the  Judge-Advocate's  conclusion — inducing  the 
slightest  degree  of  sympathy  for  those  who,  anterior  to  the 
transactions  of  which  Mr.  Yallandigham  spoke,  and  without  any 
regard  to  the  grievances  which  he  enumerated,  but  wholly  for 
excuses  of  their  own,  and  manifestly  against  his  wishes,  had 
openly  and  formidably  arrayed  themselves  in  rebellion.  And  so, 
even  admitting  General  Order  No.  38  to  be,  as  certainly  it  is 
not,  a  part  of  the  law  of  the  land,  no  resistance  whatsoever  was 
suggested  except  by  the  ordeal  of  a  peaceable  election. 

The  burden  of  complaint,  therefore,  as  to  Mr.  Vallandigham, 
is,  that  he  opposes,  whether  for  a  good  reason  or  a  bad  one,  the 
prosecution  of  this  war ;  that  he  is  greatly  dissatisfied  with  the 
manner  in  which  it  has  been  conducted;  that  he  believes,  with 
or  without  sufficient  evidence,  that  it  might  have  been  brought 
to  an  "  honorable"  conclusion — "  by  which  the  Southern  States 
could  be  won  back" — months  ago ;  and  that,  consequently,  he 
is  in  favor  of  electing  other  men  than  those  at  present  in  office 
to  administer  our  public  affairs.  That  is  all ;  standing  upon 
the  very  words  quoted  in  Captain  Cutts's  specification — garbled 
even  as  they  are — I  repeat,  sir,  that  is  all.  And  for  the  sup- 
posed offense  of  entertaining  such  opinions,  and  of  declaring 
them  to  an  audience  of  his  fellow-citizens,  by  their  request,  at 
Mount  Vernon,  has  Mr.  Yallandigham  experienced  the  tender 
mercy  of  General  Orders  No.  38 ;  the  outer  and  inner  doors  of 
his  dwelling-house  have  been  violently  battered  and  broken,  be- 
tween midnight  and  day-dawning,  by  a  multitude  of  soldiers, 
without  any  warrant  or  even  color  of  legal  process ;  his  person 
has  been  seized  by  overpowering  numbers,  in  the  presence  of 


WRIT  OF  HABEAS  CORPUS.  69 

his  terrified  family,  and  secretly  hurried  to  this  city  and  here 
confined  in  a  military  prison,  in  order  to  his  trial  by  a  "  Com- 
mission" of  army  officers,  and  according  to  some  hitherto  un- 
known course  of  judicial  procedure.  And  this,  America,  is  thy 
boasted  freedom!  Verily,  to  accept  the  consolation  of  General 
Burnside,  thou  needst  have  no  "  fear"  of  losing  it. 

Since  what  time,  I  would  inquire,  has  it  become  an  offense 
of  such  magnitude  for  any  citizen  to  propose  the  cessation  of  a 
war  which  he  believes  to  be  unnecessary  and  injurious?  I  am 
not  advised  of  any  alteration  of  our  Federal  Constitution  since 
the  22d  of  February,  1848,  when  the  General  Assembly  of 
Ohio  adopted  resolutions  denouncing  President  Polk  for  his 
prosecution  of  the  war  against  Mexico,  and  calling  upon  Con- 
gress to  withhold  further  supplies  of  money  and  of  men.  I 
will  read  those  resolutions  as  they  appear  in  the  statute-book, 
Local  Laws,  vol.  46,  page  299 : 

"That  the  State  of  Ohio  repudiates,  as  a  libel  upon  the  Constitu- 
tion of  the  United  States,  the  degrading  and  pernicious  dogma  which 
asserts  that  when  the  nation  is  once  involved  in  a  war  with  a  foreign 
country,  no  matter  by  what  means  or  for  what  ends,  it  is  the  pre- 
rogative of  the  President  to  determine  the  purposes  for  which  it  shall 
thenceforth  be  carried  on,  and  the  measure  of  its  duration. 

u  That  Congress  does  possess,  and  may  exercise,  the  right  to  inter- 
fere with  this  kingly  attribute  when  asserted  or  claimed  by  the  Presi- 
dent ;  and  that  it  can  never  be  the  duty  of  the  representatives  of 
the  States  and  of  the  people  tamely  and  submissively  to  bow  to  the 
dictates  of  Executive  will,  and  humbly  to  subserve  its  behests  by 
transcribing  into  the  form  of  legal  enactments  the  imperious  requi- 
sitions of  the  President  for  supplies  of  money  and  of  men. 

"  That  when  an  administration  shall  have  become  so  reckless  of 
the  moral  sentiment  of  the  nation  that,  lured  by  the  lust  of  per- 
sonal or  even  of  national  aggrandizement,  it  avowedly  prosecutes  and 
procrastinates  a  war  for  the  purpose  of  wringing  from  a  reluctant  ad- 
versary, already  prostrate  and  in  the  dust,  the  whole  or  any  portion 
of  his  rightful  territory,  it  becomes  the  imperative  duty  of  Congress, 
upon  the  failure  for  that  purpose  of  all  other  constitutional  means, 
to  put  a  stop  to  the  effusion  of  blood  by  withholding  all  supplies  for 
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the  further  prosecution  of  the  war ;  and  doubly  imperative  does  that 
duty  become  when,  as  in  the  case  of  the  present  contest  with  Mexico, 
the  war  was  begun  for  questionable  objects,  by  a  most  palpable  Exec- 
utive usurpation  of  power,  and,  more  especially,  when  the  acquisition 
of  the  coveted  territory  would  most  fearfully  threaten  the  disruption 
of  the  Union  itself." 

War  existed  then,  as  it  exists  now ;  the  same  bitterness  of 
crimination  and  recrimination  prevailed ;  designs  at  once  arbi- 
trary and  unconstitutional  were  imputed  to  those  in  power  by 
their  political  opponents,  and  were  answered,  as  at  present,  by 
charges  of  treason,  disloyalty,  and  so  forth.  But  no  man  was 
arrested,  or  even  called  to  account  for  his  opinions,  by  the 
civil,  and,  far  less,  by  the  military  power. 

How  is  it  possible — I  wTould  ask  General  Burnside,  or  his 
counsel,  in  view  as  well  of  the  statement  which  has  been  read 
as  of  the  order  (No.  38)  therein  mentioned — how  is  it  possible 
that  words,  merely  as  such,  should  "amount"  to  treason?  The 
crime  requires  an  overt  act ;  and  not  only  must  the  particular 
act  be  charged  in  the  indictment,  but  it  must  be  proven,  as 
charged,  by  the  concurrent  oath  of  two  witnesses.  Jefferies 
told  the  jury,  in  Algernon  Sidney's  case,  3  State  Trials,  817, 
that  writing  a  letter  was  an  overt  act,  "  sufficient  to  prove  a 
man  guilty  of  high  treason,"  for  that  to  write  is  to  act — "  scribere 
est  agere" — but  even  he  had  not  the  audacity  to  pretend  that 
words  spoken  would,  by  themselves,  be  sufficient.  Sir  Matthew 
Hale,  discoursing  upon  the  Statute  of  Treason,  25  Edward  III, 
says : 

"  Regularly,  words,  unless  they  are  committed  to  writing,  are  not 
an  overt  act  within  this  statute ;  and  the  reason  given  is  because  they 
are  easily  subject  to  be  mistaken,  or  misapplied,  or  misrepeated,  or 
misunderstood  by  the  hearers. 

"  And  this  appears  by  those  several  acts  of  Parliament  which  were 
temporary  only,  or  made  some  words  of  a  high  nature  to  be  but  fel- 
ony. The  statute  of  3  H.  7,  cap.  14,  makes  conspiring  the  king's 
death  to  be  felony;  which  it  would  not  have  done  if  the  bare  conspir- 
ing, without  an  overt  act,  had  been  treason."     (1  P.  C.  Ill,  112.) 


WRIT   OF   HABEAS   CORPUS.  71 

Again : 

"  Words  may  expound  an  overt  act  to  make  good  an  indictment  of 
treason  of  compassing  the  king's  death  ;  which  overt  act  possibly,  of 
itself,  may  be  indifferent,  and  unapplicable  to  such  an  intent.  And, 
therefore,  in  the  indictment  of  treason,  they  may  be  joined  with  such 
an  overt  act,  to  make  the  same  applicable,  and  expositive  of  such  a 
compassing."     (1  P.  C.  115.) 

To  this  effect,  only,  is  the  instruction  of  Lord  Chief-Justice 
Holt  to  the  jury  in  the  case  of  Charnock,  King,  and  Keyes, 
4  State  Trials,  593. 

I  read  now  from  the  Institutes  of  Sir  Edward  Coke : 

il  Divers  latter  acts  of  Parliament  have  ordained  that  compassing,  by 
bare  words  or  sayings,  should  be  high  treason ;  but  all  they  are  either 
repealed  or  expired.  And  it  is  commonly  said  that  bare  words  may 
make  an  heretick,  but  not  a  traytor  without  an  overt  act.  And  the 
wisdome  of  the  makers  of  this  law  [25  Edw.  Ill]  would  not  make 
words  only  to  be  treason ;  seeing  such  variety  amongst  the  witnesses 
are,  about  the  same,  as  few  of  them  agree  together."     (3  Inst.  14.) 

And  he  glorifies  the  statute  of  1st  Mary,  sess.  1,  ch.  1,  as 
declaring  the  true  intent  of  the  statute  of  25th  Edward  III.  on 
this  subject :  that  there  must  be  an  overt  act,  and  not  merely 
words — per  apertum  factum,  non  per  apertum  dictum. 

Sir  William  Blackstone  says : 

"  How  far  mere  words  spoken  by  an  individual,  and  not  relative  to 
any  treasonable  act  or  design  then  in  agitation,  shall  amount  to  trea- 
son, has  been  formerly  matter  of  doubt.  We  have  two  instances,  in 
the  reign  of  Edward  the  Fourth,  of  persons  executed  for  treasonable 
words ;  the  one  a  citizen  of  London,  who  said  he  would  make  his  son 
heir  of  the  Crown,  being  the  sign  of  the  house  in  which  he  lived ; 
the  other  a  gentleman  whose  favorite  buck  the  king  killed  in  hunt- 
ing, whereupon  he  wished  it,  horns  and  all,  in  the  king's  belly.  These 
were  esteemed  hard  cases ;  and  the  Chief-Justice  Markham  rather 
chose  to  leave  his  place  than  assent  to  the  latter  judgment.  But  now 
it  seems  clearly  to  be  agreed  that,  by  the  common  law  and  the  statute 
of  Edward  III,  words  spoken  amount  only  to  a  high  misdemeanor,  and 
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no  treason.  For  they  may  be  spoken  in  heat,  without  any  intention, 
or  be  mistaken,  perverted,  or  misremembered  by  the  hearers ;  their 
meaning  depends  always  on  their  connection  with  other  words  and 
things ;  they  may  signify  differently  even  according  to  the  tone  of 
voice  with  which  they  are  delivered,  and  sometimes  silence  itself  is 
more  expressive  than  any  discourse.  As,  therefore,  there  can  be  noth- 
ing more  equivocal  and  ambiguous  than  words,  it  would,  indeed,  be 
unreasonable  to  make  them  amount  to  high  treason.  And,  accordingly, 
in  4  Car.  I,  on  a  reference  to  all  the  judges,  concerning  some  very 
atrocious  words  spoken  by  one  Pyne,  they  certified  to  the  king  that, 
though  the  words  were  as  wicked  as  might  be,  yet  they  were  no  treason; 
for,  unless  it  be  by  some  particular  statute,  no  words  will  be  treason." 
(4  Comm.  80.) 

And  Sir  Michael  Foster,  agreeing  to  the  same  doctrine,  thus 
comments  on  two  statutes  of  Queen  Anne's  time  (4  Ann.  ch. 
3,  and  6  Ann.  ch.  7)  for  the  punishment  of  such  as  "  maliciously 
and  directly,  by  preaching,  teaching,  or  advised  speaking," 
should  deny  her  royal  title : 

"  1.  The  positions  condemned  by  them  had  as  direct  a  tendency  to 
involve  these  nations  in  the  miseries  of  an  intestine  war,  to  incite 
her  majesty's  subjects  to  withdraw  their  allegiance  from  her,  and  to 
deprive  her  of  her  crown  and  royal  dignity,  as  any  general  doctrine 
and  declaration,  not  relative  to  actions  or  designs,  could  possibly 
have ;  and  yet,  in  the  case  of  bare  words,  positions  of  this  dangerous 
tendency,  though  maintained  maliciously,  advisedly,  and  directly,  and 
even  in  the  solemnities  of  preaching  and  teaching,  are  not  considered 
as  overt  acts  of  treason. 

"  2.  In  no  case  can  a  man  be  argued  into  the  penalties  of  the  acts 
by  inferences  and  conclusions  drawn  from  what  he  hath  affirmed.  The 
criminal  position  must  be  directly  maintained,  to  bring  him  within  the 
compass  of  these  acts. 

"3.  Nor  will  every  rash,  hasty,  or  unguarded  expression,  owing, 
perhaps,  to  natural  warmth,  or  thrown  out  in  the  heat  of  disputation, 
render  any  person  criminal  within  these  acts ;  the  criminal  doctrine 
must  be  maintained  maliciously  and  advisedly. 

"  Such  caution  did  the  Legislature  use  in  framing  these  statutes, 
made  in  the  zeal  of  the  times — a  most  laudable  zeal  it  was— for  pur- 
poses of  no  less  importance  than  the  security  of  her  then  majesty's 
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person  and  government,  and  of  the  succession  to  the  crown  in  his 
present  majesty's  royal  house — a  caution  formerly  used  in  similar  cases, 
and  not  unworthy  of  imitation  in  framing  future  acts  of  the  like  kind, 
if  any  such  shall  be  thought  necessary,  and  which  may  serve  as  a 
faithful  monitor  in  the  conduct  of  prosecutions  for  words  or  writings 
supposed  to  be  treasonable,  but  not  relative  to  any  treasonable  measure 
then  on  foot,  or  intended  to  be  taken."  (Foster's  Discourse  of  High 
Treason,  ch.  1,  sec.  7.) 

Sidney  was  prosecuted  upon  the  clause  of  the  English  statute 
(25  Edw.  Ill)  which  defines  compassing  of  the  king's  death ; 
and,  as  appears  from  the  language  of  Hale,  Coke,  and  Black- 
stone,  already  quoted,  it  was  only  in  cases  arising  upon  that 
clause — few  as  the  cases  are,  and  of  no  authority — that  even  the 
worst  judges,  in  the  very  worst  times,  pretended  to  regard  the 
speaking  of  words  as  an  overt  act  of  treason. 

Our  Federal  Constitution,  article  third  and  section  third,  em- 
ploys this  plain  language : 

"  Treason  against  the  United  States  shall  consist  ONLY  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort. 

"  No  person  shall  be  convicted  of  treason,  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
Court." 

Two  definitions  are  intended  here,  and  both  taken  from  the 
English  statute :  first,  levying  wTar ;  second,  adhering  to  public 
enemies,  giving  them  aid  and  comfort. 

As  to  the  latter,  it  has  no  reference  to  any  rebellion  or  insur- 
rection ;  but  only  applies  in  a  time  of  war  with  some  other  nation. 
So  it  was  decided  by  this  Court  in  Chenoweth's  case,  at  April 
term,  1862,  after  examining  all  the  authorities,  English  and 
American,  and  ascertaining  them  to  be  unanimous  on  the 
subject. 

At  present,  therefore,  treason  can  not  be  committed  against 
the  United  States  in  any  other  manner  than  by  "levying  war" 
against  them.  (U.  S.  v.  Hoxie,  1  Paine,  269.)  I  do  not  allege 
that  each  conspirator  must  have  joined  the  warlike  array ;  but  I 
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do  allege  that  no  prisoner  can  be  convicted,  or  even  charged, 
except  by  proving,  or  charging,  what  the  law  denominates  an 
"overt"  act.  And  what  are  such  acts,  in  legal  contemplation, 
Mr.  Justice  Foster  has  clearly  defined  in  his  Discourse  of  High 
Treason,  ch.  2,  sec.  8 : 

"  The  joining  with  rebels  in  an  act  of  rebellion,  or  with  enemies  in 
acts  of  hostility,  will  make  a  man  a  traitor ;  in  the  one  case,  within  the 
clause  of  levying  war ;  in  the  other,  within  that  of  adhering  to  the 
king's  enemies." 

"  Furnishing  rebels  or  enemies  with  money,  arms,  ammunition,  or 
other  necessaries,  will,  prima  facie,  make  a  man  a  traitor.  But  if  ene- 
mies or  rebels  come  with  a  superior  force,  and  exact  contributions,  or 
live  upon  the  country  at  free  quarter,  submission  in  these  cases  is  not 
criminal." 

"And  the  bare  sending  money  or  provisions,  except  in  the  case  just 
excepted,  or  sending  intelligence  to  rebels  or  enemies,  which,  in  most 
cases,  is  the  most  effectual  aid  that  can  be  given  them,  will  make  a 
man  a  traitor,  though  the  money  or  intelligence  should  happen  to  be 
intercepted.  For  the  party,  in  sending,  did  all  he  could :  the  treason 
was  complete  on  his  part,  though  it  had  not  the  effect  he  intended." 

As  to  this,  however,  the  learned  author  next  intimates  some 
degree  of  uncertainty ;  inasmuch  as  in  all  the  reported  cases, 
before  his  time,  the  prisoners  had  been  charged,  also,  with  com- 
passing the  queen's  death. 

Again,  same  chapter,  sections  9,  10,  and  11 : 

"  An  assembly  armed  and  arrayed  in  a  warlike  manner,  for  any 
treasonable  purpose,  is  helium  levatum  " — war  levied — "  though  not 
helium  percussum.  Listing  and  marching  are  sufficient  overt  acts, 
without  coming  to  a  battle  or  action.  So,  cruising  on  the  king's 
subjects,  under  a  French  commission,  France  being  then  at  war  with 
us,  was  holden  to  be  adhering  to  the  king's  enemies,  though  no  other 
act  of  hostility  was  laid  or  proved. 

"  Attacking  the  king's  forces,  in  opposition  to  his  authority,  upon 
a  march,  or  in  quarters,  is  levying  war  against  the  king.  But  if, 
upon  a  sudden  quarrel,  from  some  affront  given  or  taken,  the  neigh- 
borhood should  rise  and  drive  the  forces  out  of  their  quarters,  that 
would  be  a  great  misdemeanor,  and,  if  death  should  ensue,  it  may  be 
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felony  in  the  assailants ;  but  it  will  not  be  treason,  because  tbere  was 
no  intention  against  the  king's  person  or  government. 

"  Holding  a  castle  or  fort  against  the  king  or  his  forces,  if  actual 
force  be  used  in  order  to  keep  possession,  is  levying  war.  But  a 
bare  detainer,  as  suppose  by  shutting  the  gates  against  the  king  or 
his  forces,  without  any  other  force  from  within,  Lord  Hale  conceiveth 
(1  P.  C.  146)  will  not  amount  to  treason.  But,  if  this  be  done  in 
confederacy  with  enemies,  or  rebels,  that  circumstance  will  make  it 
treason ;  in  the  one  case,  under  the  clause  of  adhering  to  the  king's 
enemies ;  in  the  other,  under  that  of  levying  war.  So,  if  a  person, 
having  the  custody  of  a  castle  or  fort,  deliver  it  up  to  the  rebels,  or 
enemies,  by  treachery  and  in  combination  with  them,  this  is  high 
treason  withiu  the  act :  in  the  former  case,  it  is  levying  war ;  in 
the  latter,  it  is  adhering  to  the  king's  enemies." 

Once  more,  in  the  same  chapter,  section  13 : 

"  In  prosecutions  for  these  treasons,  as  well  as  for  that  of  com- 
passing the  death  of  the  king,  an  overt  act  of  the  treason  must,  as  I 
have  already  observed,  be  charged  in  the  indictment,  and  proved." 

No  act  of  less  degree  than  those  just  enumerated,  and  no  act 
which  does  not  immediately  relate  to  an  assemblage  of  men,  in 
warlike  array,  for  the  purpose  of  subverting  the  Government, 
or,  by  such  means,  resisting  its  authority,  can  amount  to  the 
levying  of  war.  So  said  the  Supreme  Court  of  the  United 
States  in  the  case  of  Bollman  and  Swartwout,  4  Cranch,  126  : 

"  However  flagitious  may  be  the  crime  of  conspiring  to  subvert, 
by  force,  the  Government  of  our  country,  such  conspiracy  is  not 
treason.  To  conspire  to  levy  war,  and  actually  to  levy  war,  are  dis- 
tinct offenses.  The  first  must  be  brought  into  open  action  by  the 
assemblage  of  men  for  a  purpose  treasonable  in  itself,  or  the  fact  of 
levying  war  can  not  have  been  committed.  So  far  has  this  principle 
been  carried  that,  in  a  case  reported  by  Yentris,  and  mentioned  in 
some  modern  treatises  on  criminal  law,  it  has  been  determined  that 
the  actual  enlistment  of  men  to  serve  against  the  Government  does 
not  amount  to  levying  war.  It  is  true  that,  in  that  case,  the  soldiers 
enlisted  were  to  serve  without  the  realm,  but  they  were  enlisted 
within  it;  and,  if  the  enlistment  for  a  treasonable  purpose  could 
amount  to  levying  war,  then  war  had  been  actually  levied. 
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"  It  is  not  the  intention  of  the  Court  to  say  that  no  individual  can 
be  guilty  of  this  crime  who  has  not  appeared  in  arms  against  his 
country.  On  the  contrary,  if  war  be  actually  levied,  that  is,  if  a  body 
of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force  a 
treasonable  purpose,  all  those  who  perform  any  part,  however  minute, 
or  however  remote  from  the  scene  of  action,  and  who  are  actually 
leagued  in  the  general  conspiracy,  are  to  be  considered  as  traitors. 
But  there  must  be  an  actual  assembling  of  men  for  the  treasonable 
purpose  to  constitute  a  levying  of  war." 

Again : 

"To  complete  the  crime  of  levying  war  against  the  United  States, 
there  must  be  an  actual  assemblage  of  men  for  the  purpose  of 
executing  a  treasonable  design.  In  the  case  now  before  the  Court, 
a  design  to  overturn  the  Government  of  the  United  States  in  New 
Orleans,  by  force,  would  have  been  unquestionably  a  design  which,  if 
carried  into  execution,  would  have  been  treason ;  and  the  assemblage 
of  a  body  of  men  for  the  purpose  of  carrying  it  into  execution  would 
amount  to  levying  of  war  against  the  United  States.  But  no  con- 
spiracy for  this  object,  no  enlisting  of  men  to  effect  it,  would  be  an 
actual  levying  of  war."     (4  Cranch,  127.) 

Mr.  Chief-Justice  Marshall,  who  delivered  this  opinion,  ex- 
plained it,  afterward,  upon  the  trial  of  Aaron  Burr,  before  the 
Circuit  Court,  at  Richmond,  August  31,  1807  : 

"  Some  gentlemen  have  argued  as  if  the  Supreme  Court  had 
adopted  the  whole  doctrine  of  the  English  books  on  the  subject  of 
accessories  to  treason.  But,  certainly,  such  is  not  the  fact.  Those 
only  who  perform  a  part,  and  who  are  leagued  in  the  con- 
spiracy, are  declared  to  he  traitors.  To  complete  the  definition, 
both  circumstances  must  concur.  They  must  perform  a  part,  ivhich 
will  furnish  the  overt  act,  and  they  must  be  leagued  in  the  conspiracy. 
The  person  who  comes  within  this  description,  in  the  opinion  of  the 
Court,  levies  war."     (Burr's  Trial,  vol.  2,  page  406.) 

And  he  proceeded,  at  length,  to  demonstrate  that  even  "  the 
advising  or  procurement "  of  treason,  unless  the  party  had  also 
joined  the  warlike  array,  or  done  some  overt  act  in  pursuance 
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of  the  conspiracy,  would  not  amount  to  levying  war.     (2  Burr's 
Trial,  436,  437,  438,  439.) 

How  superfluous,  then,  is  that  portion  of  General  Orders  No. 
38  which  denounces  the  penalty  of  death  for  an  overt  act  of 
treason !  The  same  penalty  has  been  denounced  by  the  Consti- 
tution of  the  United  States,  and  by  the  laws  of  Congress  in  pur- 
suance of  it;  only,  instead  of  a  military  arrest,  of  charges  and 
specifications,  of  a  trial  by  captains,  lieutenants,  or  other  offi- 
cers, and  upon  rules  of  evidence  which  are  in  effect  no  rules  at 
all,  the  party  accused  must  be  arrested  by  a  warrant  in  due 
form,  upon  probable  cause  supported  by  oath  or  affirmation — 
must  be  indicted  by  a  grand  jury  of  the  district  in  which  the 
crime  is  supposed  to  have  been  committed — must  be  tried  in  the 
Circuit  Court  of  the  United  States  for  that  district,  by  a  petit 
jury  of  his  countrymen,  and  according  to  the  rule  of  evidence 
which  the  Constitution  itself  has  prescribed.  For  so  the  Con- 
stitution, article  third,  section  second,  clause  third,  expressly 
requires  : 

"The  trial  of  ALL  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the  State  where  the  said 
crimes  shall  have  been  committed ;  but  when  not  committed  within 
any  State,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may,  by  law,  have  directed." 

As  to  the  residue  of  General  Orders  No.  38,  including  "  the 
habit  of  declaring  sympathies  for  the  enemy,"  if  such  a  "  habit " 
ever  existed  in  this  community  or  neighborhood,  I  must  say, 
once  for  all,  that  the  acts  or  utterances  intended  to  be  embraced, 
whatever  their  moral  complexion,  or  how  objectionable  soever 
in  any  respect,  do  not  and  can  not  amount  to  treason.  The 
Constitution  of  the  United  States  forbids  that  as  plainly  as 
language  can  be  written. 

And  the  Constitution  is  full  of  wisdom  in  this  regard.  It 
does  not  even  intrust  to  Congress  the  definition  of  a  crime 
so  perilous,  so  easily  imputed,  so  apt  to  be  imputed  in  times 
of  great  disorder.      It  even  restrains  Congress  in  prescribing 
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the  measure  of  punishment.*  The  bloody  experience  of  their 
English  ancestors,  commencing  with  the  civil  war  between  the 
adherents  of  Stephen  and  those  of  the  Empress  Matilda,  before 
the  middle  of  the  twelfth  century,  and  extending  thence,  with 
brief  intermissions,  almost  to  the  epoch  of  American  independ- 
ence, had  sufficiently  admonished  the  people  of  the  eleven  States 
which  consented  to  the  establishment  of  a  Union  consecrated  to 
Civil  and  Religious  Liberty,  that  they  must  incorporate  in  its 
organical  law,  as  things  unalterable  and  unavoidable,  in  any  cir- 
cumstances, as  well  the  provisions  of  the  statute  defining  treason, 
25  Edward  III,  as  the  provisions  of  Magna  Charta  and  of  the 
Habeas  Corpus  Act.  I  call  upon  the  writers  of  "  The  Federalist " 
to  bear  me  witness  of  this : 

"As  treason  may  be  committed  against  the  United  States,  the 
authority  of  the  United  States  ought  to  be  enabled  to  punish  it ;  but, 
as  new-fangled  and  artificial  treasons  have  been  the  great  engines  by 
which  violent  factions,  the  natural  offspring  of  free  governments,  have 
usually  wreaked  their  alternate  malignity  on  each  other,  the  Convention 
have,  with  great  judgment,  opposed  a  barrier  to  this  peculiar  danger 
by  inserting  a  constitutional  definition  of  the  crime,  fixing  the  proof 
necessary  for  conviction  of  it,  and  restraining  the  Congress,  even 
in  punishing  it,  from  extending  the  consequences  of  guilt  beyond  the 
person  of  its  author."     (Federalist,  No.  43,  written  by  Madison.) 

Such  admonition,  also,  the  sages  of  the  Common  Law  had 
previously,  and  most  heartily,  delivered.  Lord  Chief-Justice 
Hale,  after  speaking  of  the  diversities  of  judicial  opinion  before 
the  statute  of  25  Edward  III,  and  the  consequent  unhappy  con- 
dition of  the  people,  says : 

"Now,  although  the  crime  of  high  treason  is  the  greatest  crime 
against  faith,  duty,  and  human  society,  and  brings  with  it  the  great- 
est and  most  fatal  dangers  to  the  government,  peace  and  happiness  of 
a   kingdom   or  State,  and    therefore  is  deservedly  branded  with   the 


*"  Congress  shall  have  power  to  declare  the  punishment  of  treason;  but  no 
attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except  during  the 
life  of  the  person  attainted." 
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highest  ignominy,  and  subjected  to  the  greatest  penalties  that  the 
law  can  inflict;  yet,  by  these  instances,  and  more  of  this  kind  that 
might  be  given,  it  appears :  First,  how  necessary  it  was  that  there 
should  be  some  fixed  and  settled  boundary  for  this  great  crime  of 
treason,  and  of  what  great  importance  the  statute  of  25  Edward  III 
was  in  order  to  that  end.  Second,  how  dangerous  it  is  to  depart 
from  the  letter  of  that  statute,  and  to  multiply  and  enhance  crimes 
into  treason  by  ambiguous  and  general  words,  as  accroaching  of  royal 
power,  subverting  of  fundamental  laws,  and  the  like.  And,  third, 
how  dangerous  it  is  by  construction  and  analogy  to  make  treasons 
where  the  letter  of  the  law  has  not  done  it.  For  such  a  method  admits 
of  no  limits  or  bounds,  but  runs  as  far  as  the  wit  and  invention  of  ac- 
cusers, and  the  odiousness  and  detestation  of  persons  accused,  will  carry 
men."     (1  P.  C.  86,  87.) 

And  Lord  Chief-Justice  Coke  tells  us  (3  Inst.  2)  that  the 
Parliament  which  enacted  the  statute  was  called,  on  that  account, 
the  Blessed  Parliament — Benedictum  Parliamentum. 

But,  sir,  what  become  of  our  safeguards — what  avails  the  ex- 
perience of  seven  hundred  years — where  is  that  Constitution 
which  declares  itself  to  be  the  supreme  law  of  the  land — if  a 
Major-General  commanding  the  Department  of  the  Ohio,  or  any 
other  officer,  civil  or  military,  can  create  and  multiply  defini- 
tions of  treason  at  his  pleasure?  The  ancient  Ruminalis  put 
forth  new  leaves  when  all  men  supposed  it  to  be  dying;* 
whether  the  tree  of  American  liberty  will  be  able  to  supply  the 
place  of  that  splendid  foliage  which  has  been  stripped  from  its 
branches,  and  scattered  beneath  our  feet,  by  this  rude  blast  of 
arbitrary  and  unlimited  authority,  is  a  question  hereafter  to  be 
determined.  That  question  does  not  concern  my  distinguished 
client  any  more  than  it  concerns  every  other  citizen.  The 
partisans  in  power  to-day  will  be  the  partisans  in  opposition  to- 
morrow ;  then  military  command  will  be  shifted  from  those 
who  oppress  to  those  who  have  been  oppressed ;  and  so,  with 


*"Eodem  anno  (A.  U.  C.  811)  Ruminalem  arborem  in  comitio,  quae  oetingen- 
tos  et  quadraginta  ante  annos  Remi  Romulique  infantiam  texerat,  mortuis  ramal- 
ibus  et  arescente  trunco  deminutam  prodigii  loco  habituni  est,  donee  in  novos  fetus 
revivesceret."    Tacitus  :  Ann.  Lib.  XIII,  58. 
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the  mutations  of  political  fortune,  must  the  personal  rights  and 
rights  of  property,  and  even  the  lives,  of  all  be  in  constant 
hazard.  I  pray  that  my  learned  friends  upon  the  other  side 
will  consider  this  in  time  ;  that  they  will  use  their  influence  not 
only  with  the  defendant,  but  with  those  to  whom  at  present  he 
is  amenable,  to  revoke — ere  it  be  too  late — the  dreadful  fiat  of 
tyranny,  of  hopeless  confusion,  of  ultimate  anarchy,  which  has 
been  sounded  in  our  midst. 

May  it  please  your  Honor!  Although  the  argument  on  the 
part  of  the  petitioner  might  well  be  concluded  here,  I  am  never- 
theless under  the  necessity,  from  his  instruction,  of  comment- 
ing upon  another  article  of  the  Constitution  of  the  United 
States : 

"  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated  ;  and  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized." 

This  declares,  first,  as  an  universal  prohibition,  that  no  man's 
house — it  being  his  castle  and  place  of  abode — shall  be  entered, 
nor  his  person,  or  papers,  or  effects  be  seized,  at  the  pleasure 
of  any  individual  whomsoever.  Such  an  entry  or  seizure,  unless 
it  can  be  justified  or,  at  least,  excused  by  the  authority  of  the 
law,  is  a  trespass ;  for  which  the  party  aggrieved  is  entitled  to 
his  action  of  damages,  and  which  is  punishable,  also,  by  indict- 
ment. An  act  of  the  General  Assembly  of  Ohio,  passed  on  the 
8th  of  March,  1831,  declares: 

"  Section  1.  That  if  any  person  shall,  in  the  night  season,  unlaw- 
fully break  open  and  enter  any  mansion-house,  shop,  store,  ship,  boat 
or  other  water-craft,  in  which  any  person  shall  reside  or  dwell,  and 
shall  commit,  or  attempt  to  commit,  any  personal  violence  or  abuse, 
or  shall  be  so  armed  with  any  dangerous  weapon  as  to  indicate  a 
violent  intention,  the  person  so  offending  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  three  hundred  dollars  and  be  im- 
prisoned in  the  cell  or  dungeon  of  the  jail  of  the  county,  and  be  fed 
on  bread  and  water  only,  not  exceeding  thirty  days,  at  the  discretion 
of  the  Court." 
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The  second  section  declares  the  unlawful  breaking  open  and 
entering,  "  in  the  day  time/'  of  any  mansion-house,  shop,  etc., 
"  in  which  any  person  shall  or  may  dwell  or  reside,"  to  be  an 
offense  punishable  by  a  fine  not  exceeding  one  hundred  dollars, 
and  by  imprisonment  in  the  cell  or  dungeon  of  the  jail  of  the 
county,  with  sustenance  of  bread  and  water  only,  for  a  term  not 
exceeding  twenty  days.     (3  Chase's  Stat.  1729.) 

Therefore,  to  justify  or  even  excuse  the  breaking  and  enter- 
ing of  the  petitioner's  house,  and  especially  in  the  night  sea- 
son, it  must  be  shown  that  those  who  did  so,  whether  officers 
or  private  men,  soldiers  or  citizens,  had  a  legal  authority  to  ar- 
rest him ;  without  this,  all  who  participated  in  the  act  are  liable 
to  the  penalties  I  have  just  recited,  and  all  who  abetted  and 
procured  the  act  are  liable,  also,  as  accessories. 

Undoubtedly,  an  arrest  may  be  made,  in  some  cases,  without 
any  warrant.     For  examples  : 

"  1.  By  a  justice  of  the  peace,  who  may  himself  apprehend,  or 
cause  to  be  apprehended,  by  word  only,  any  person  committing  a 
felony,  or  breach  of  the  peace,  in  his  presence.  2.  The  sheriff,  and 
(3)  the  coroner,  may  apprehend  any  felon,  within  the  county,  with- 
out warrant.  4.  The  constable  .  .  .  hath  great  original  and 
inherent  authority  with  regard  to  arrests.  He  may,  without  warrant, 
arrest  any  one  for  a  breach  of  the  peace  committed  in  his  view,  and 
carry  him  before  a  justice  of  the  peace.  And,  in  case  of  felony  actu- 
ally committed,  or  a  dangerous  wounding,  whereby  felony  is  like  to 
ensue,  he  may,  upon  probable  suspicion,  arrest  the  felon  ;  and,  for 
that  purpose,  is  authorized  (as  upon  a  justice's  warrant)  to  break 
open  doors,  and  even  to  kill  the  felon  if  he  can  not  otherwise  be 
taken.  And  if  he  or  his  assistants  be  killed  in  attempting  such  arrest, 
it  is  murder  in  all  concerned.  5.  Watchmen,  either  those  appointed 
by  the  statute  of  Winchester,  13  Edward  I,  c.  4,  to  keep  watch  and 
ward  in  all  towns  from  sunsetting  to  sunrising,  or  such  as  are  mere 
assistants  to  the  constable,  may,  virtnte  officii,  arrest  all  offenders, 
and  commit  them  to  custody  till  the  morning."     (4  Bla.  Com.  292.) 

So  much  as  to  officers ;  in  which  it  will  be  observed  that  an 
arrest,  without  a  warrant,  can  be  made  only  in  cases  of  felony 
6 
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or  breach  of  the  peace.     It  can  not  be  made  for  a  misdemeanor 
unaccompanied  by  a  breach  of  the  peace,  nor  upon  suspicion  of 
felony  as  distinguished  from  a  felony  "actually"  committed. 
Blackstone  continues : 

"Any  private  person,  and,  a  fortiori,  a  peace-officer,  that  is  present 
when  a  felony  is  committed,  is  bound  by  law  to  arrest  the  felon,  on 
pain  of  fine  and  imprisoment  if  he  escapes  through  the  negligence  of 
the  standers-by.  And  they  may  justify  breaking  open  doors  upon 
following  such  felon ;  and  if  they  kill  him,  provided  he  can  not 
be  otherwise  taken,  it  is  justifiable ;  though,  if  they  are  killed  in 
endeavoring  to  make  such  arrest,  it  is  murder. 

"  Upon  probable  suspicion,  also,  a  private  person  may  arrest  the 
felon,  or  other  person  so  suspected.  But  he  can  not  justify  breaking 
open  doors  to  do  it ;  and  if  either  party  kill  the  other,  in  the  attempt, 
it  is  manslaughter,  and  no  more.  It  is  no  more,  because  there  is  no 
malicious  design  to  kill ;  but  it  amounts  to  so  much,  because  it  would 
be  of  most  pernicious  consequence  if,  under  pretense  of  suspecting 
felony,  any  private  person  might  break  open  a  door,  or  kill  another, 
and,  also,  because  such  arrest  upon  suspicion  is  barely  permitted  by 
the  law,  and  not  enjoined  as  in  the  case  of  those  who  are  present 
when  a  felony  is  committed."     (4  Bla.  Com.  293.) 

The  pretended  offense  of  Mr.  Vallandigham  is  the  speaking 
of  certain  words ;  which  words,  even  if  they  were  scandalous, 
or  seditious,  or  treasonable,  would  only  amount  to  a  misde- 
meanor at  common  law.  We  have  no  such  crimes  in  this  State, 
nor  by  the  laws  of  the  United  States ;  but,  if  we  had,  and  if  Mr. 
Vallandigham  were  ever  so  guilty,  no  sheriff,  coroner,  or  con- 
stable— and,  a  fortiori,  no  other  person  than  such  an  officer — • 
could  justify  or  excuse  the  breaking  into  his  house,  nor  the 
arresting  him  without  a  warrant. 

The  residue  of  the  article  which  I  have  quoted  from  the  Con- 
stitution prescribes  what  a  warrant  shall  contain,  and  in  what 
circumstances  (only)  it  can  be  issued.  It  must  "  particularly " 
describe  the  place  to  be  searched,  or  the  person  or  thing  to  be 
seized;  and  it  must  be  founded  upon  a  complaint  in  writing, 
whereby  " probable  cause'"'  of  guilt  appears,  and  be  supported 
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by  oath  or  affirmation.  Every  man  who  sets  the  law  thus  in 
motion,  against  his  neighbor,  without  any  probable  cause,  is 
liable  to  an  action  of  damages ;  for  the  jury  will  be  directed  to 
infer  malice  from  the  want  of  probable  cause.  And,  as  an 
additional  safeguard  to  the  rights  of  a  citizen,  the  party  making 
a  false  oath  or  affirmation,  knowing  it  to  be  false,  or  having  no 
sufficient  reason  to  believe  that  it  is  true,  may  be  prosecuted 
for  perjury. 

A  warrant  must  specify  the  alleged  crime:  otherwise,  it  will 
not  protect  even  a  constable  in  breaking  open  a  door.  (Foster 
v.  Hill,  1  Bulstrode,  146.) 

To  the  same  effect  is  the  case  of  Burford,  ex  parte,  3  Cranch, 
448.  He  had  been  committed  on  a  warrant  under  the  hands 
and  seals  of  eleven  justices  of  the  peace  for  Alexandria  County, 
in  the  District  of  Columbia,  in  default  of  a  recognizance  with 
sureties  "  for  his  good  behavior  toward  the  citizens  of  the  United 
States  and  their  property."  The  Supreme  Court  awarded  writs 
of  Habeas  Corpus  and  Certiorari ;  on  the  return  of  which,  after 
an  argument,  the  petitioner  was  discharged. 

"The  judges  of  this  court,"  says  the  reporter,  "were  unanimously 
of  opinion  that  the  warrant  of  commitment  was  illegal,  for  ivant  of 
stating  some  good  cause  certain,  supported  by  oath."     (Page  453.) 

It  must  specify,  also,  the  person  to  be  arrested— or,  if  it  be 
a  search-warrant,  the  place  to  be  searched,  and  the  things  to  be 
seized.  On  this  subject  we  have  the  authority  of  a  great  and 
memorable  series  of  cases. 

On  the  30th  of  April,  1763,  John  Wilkes  and  divers  others 
were  taken  into  custody,  and  their  houses  searched,  by  virtue 
of  a  warrant  from  Lord  Halifax,  Secretary  of  State,  for  the 
arrest  of  the  editors,  publishers,  and  printers  of  the  North 
Briton,  No.  45,  as  a  seditious  and  treasonable  paper.  Wilkes 
was  discharged  by  the  Court  of  Common  Pleas  (Rex  v.  Wilkes, 
2  Wilson,  151)  upon  Habeas  Corpus  ;  he  being  a  member  of 
Parliament,  and  the  publication  of  a  libel  not  amounting,  in  law, 
to  a  breach  of  the  peace.     The  other  prisoners  were  released, 
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by  order  of  the  Privy  Council,  after  various  terms  of  imprison- 
ment ;  and  then  commenced  their  actions,  severally,  for  this 
violation  of  their  personal  rights. 

Huckle  v.  Money,  2  Wilson,  205,  is  the  first  reported  case. 
It  was  tried  before  Lord  Chief-Justice  Pratt,  afterward  Lord 
Camden,  and  the  plaintiif  obtained  a  verdict  of  three  hundred 
pounds.  The  king's  counsel,  who  defended  the  action,  moved 
for  a  new  trial  upon  the  ground  that  the  damages  were  excess- 
ive, and,  especially,  as  fourteen  other  verdicts,  of  £200  each, 
had  been  rendered  against  the  same  defendants  for  executing 
the  same  warrant.  The  plaintiff  (Huckle)  was  in  custody  about 
six  hours,  and  was  treated  with  the  utmost  forbearance  and 
even  kindness. 

Pratt,  C.  J. — "  If  the  jury  had  been  confined,  by  their  oath,  to 
consider  the  mere  personal  injury  only,  perhaps  £20  damages  would 
have  been  thought  damages  sufficient.  But  the  small  injury  done  to 
the  plaintiff,  and  the  inconsiderableness  of  his  station  and  rank  in 
life,  did  not  appear  to  the  jury  in  that  striking  light  in  which  the 
great  point  of  law  touching  the  liberty  of  the  subject  appeared  to 
them  at  the  trial.  They  saw  a  magistrate  over  all  the  king's  sub- 
jects exercising  arbitrary  power,  violating  Magna  Charta  and  attempt- 
ing to  destroy  the  liberty  of  the  kingdom  by  insisting  upon  the  legality 
of  this  general  warrant  before  them  ;  they  heard  the  king's  counsel 
and  saw  the  Solicitor  of  the  Treasury  endeavoring  to  support  and 
maintain  the  legality  of  the  warrant  in  a  tyrannical  and  severe  man- 
ner: These  are  the  ideas  which  struck  the  jury  on  the  trial,  and  I  think 
they  have  done  right  in  giving  exemplary  damages.  To  enter  a  man's 
house  by  virtue  of  a  nameless  warrant,  in  order  to  procure  evidence,  is 
worse  than  the  Spanish  Inquisition — a  law  under  which  no  English- 
man would  wish   to  live  an  hour.     It  was  a  most  daring  public 

ATTACK  MADE    UPON    THE    LIBERTY  OF   THE  SUBJECT.       ...       I  can 

not  say  what  damages  I  should  have  given  if  I  had  been  upon  the 
jury."     Motion  overruled. 

The  next  action  reported  is  Beardmore  v.  Carrington,  2  Wil- 
son, 250.  It  was  by  an  attorney,  who  had  been  arrested, 
against  the  four  messengers  of  the  Privy  Council,  for  executing 
Lord   Halifax's   warrant — entering   the   house  of  the  plaintiff; 
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searching  and  reading  his  papers,  and  carrying  some  away ;  and 
for  imprisoning  him  six  days.  Verdict :  £1,000.  Motion  by 
the  king's  Serjeants  to  set  aside  the  verdict  as  excessive. 

Per  Curiam. — "  The  nature  of  the  trespass,  in  the  present  case,  is 
joint  and  several ;  and  the  plaintiff  has  still  another  action  against 
Lord  Halifax,  who,  it  is  said,  is  still  more  culpable  than  the  defend- 
ants, who  are  only  servants,  and  have  done  what  he  commanded  them 
to  do,  and,  therefore,  the  damages  are  excessive  as  to  them.  But  we 
think  this  is  no  topic  for  mitigation ;  and,  for  any  thing  we  know,  the 
jury  might  say,  'We  will  make  no  difference  between  the  minister  who 
executed,  and  the  magistrate  who  granted  this  illegal  warrant.'  So  the 
court  must  consider  these  damages  as  given  against  Lord  Halifax  ; 
and  can  we  say  that  £1,000  are  monstrous  damages  as  against  him 
who  has  granted  an  illegal  warrant  to  a  messenger  who  enters  into  a 
man's  house  and  prys  into  all  his  secret  and  private  affairs,  and  car- 
ries him  from  his  house  and  business,  and  imprisons  him  for  six  davs? 
It  is  an  unlawful  power  assumed  by  a  great  Minister  op 
State.  Can  any  body  say  that  a  guinea,  per  diem,  is  suffi- 
cient damages  in  this  extraordinary  case,  which  concerns  the 
liberty  of  every  one  of  the  king's  subjects  ?  We  can  not  say 
the  damages  of  £1,000  are  enormous;  and,  therefore,  the  rule  to 
shew  cause  why  a  new  trial  should  not  be  granted,  must  be  dis- 
charged." 

One  of  the  cases  (Money  v.  Leach,  1  W.  Bla.  555)  was  taken 
to  the  Court  of  King's  Bench  by  Sir  Charles  Yorke,  Attorney- 
General,  upon  writ  of  error.  Lord  Mansfield,  who  was  extremely 
favorable  to  the  ministry,  and  anxious  to  sustain  them,  if  possible, 
thus  endeavored  to  palliate  a  proceeding  which  he  could  not 
judicially  support : 

"  How  do  the  ordinary  magistrates,  who  are  conservators  of  the 
peace,  usually  act  in  such  cases?  It  is  not  contended  that  they  can 
issue  such  a  warrant.  If  the  secretary  acts  in  that  capacity,  the  law 
must  be  the  same,  unless  a  different  reason  can  be  assigned.  It  is  said 
that  usage  will  justify  it;  and  it  appears  that  the  same  form  sub- 
sisted at  the  Revolution,  and  has  been  continued  ever  since.  Usage 
has  great  weight,  but  will  not  hold  against  clear  and  solid  principles 
of  law." 
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The  other  judges  had  no  interest  as  partisans,  and  thus  ex- 
claimed in  chorus  : 

Wilmot,  J. — "  I  have  not  the  least  doubt,  nor  ever  had,  that  these 
warrants  are  illegal  and  void." 

Yates,  J. — "So  totally  bad,  that  an  usage,  even  from  the  foundation 
of  Rome  itself,  would  not  make  them  good." 

Aston,  J. — "  I  am  of  the  same  opinion,  that  this  is  a  void  and  ille- 
gal warrant." 

Thus  the  law  was,  in  England,  before  the  American  Revolution 
had  even  commenced ;  and  it  is  so,  without  the  least  shadow  of 
question,  this  very  hour. 

The  rights  of  individual  citizens,  as  declared  in  the  first  eight 
amendments  to  the  Constitution  of  the  United  States,  had  not 
only  been  secured,  but  were  perfectly  understood,  at  the  time 
when  the  Thirteen  Colonies  of  North  America  revolted  from 
British  dominion.  They  were  rights  which  every  colonist  had 
brought  with  him,  as  inalienable,  to  the  shores  and  wildernesses 
of  the  Western  Hemisphere. 

The  Federal  Constitution  being  only  a  delegation  of  specific 
powers  by  the  people  of  the  several  States,  and  not  the  crea- 
tion of  an  unlimited  government,  its  authors  deemed  a  Bill 
of  Rights  unnecessary  and  superfluous.  But,  with  that  jeal- 
ousy which  ought  ever  to  distinguish  freemen,  our  ancestors 
required  the  addition  of  ten  amendments ;  and  these  were 
added,  at  the  first  session  of  the  first  Congress,  without  any 
opposition. 

Two  other  of  those  amendments  I  proceed  next  to  consider  : 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger ;  nor  shall  any 
person  be  subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself;  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation." 
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{C  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial  by  an  impartial  jury  of  the  State  or  district 
wherein  the  crime  shall  have  been  committed  (which  district  shall 
have  been  previously  ascertained  by  law)  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  confronted  with  the  wit- 
nesses against  him  ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defense." 

These  two  articles  (amendments)  were  added  only  from 
abundant  caution ;  for,  as  wre  have  seen,  the  original  text  of  the 
Constitution,  article  third,  section  second,  clause  third,  expressly 
declares : 

"  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury  ;  and  such  trial  shall  be  held  in  the  State  where  the  said 
crimes  shall  have  been  committed,"  etc. 

But  the  judgment  in  cases  of  impeachment  extends  no  further 
than  to  a  removal  from  office,  and,  if  necessary,  a  disqualifica- 
tion to  hold  any  other  office :  so  that,  in  effect,  as  the  Constitu- 
tion originally  was,  no  man's  life  or  limb,  or  even  his  liberty, 
could  have  been  legally  endangered  except  by  the  verdict  of  a 
jury,  and  the  sentence  of  a  court  upon  that  verdict.  Neverthe- 
less, and,  as  I  have  said,  from  abundance  of  caution,  these  other 
declarations  of  rights  were  added  by  amendment : 

I.  No  man  shall  be  put  on  his  defense  for  any  capital  or  in- 
famous crime  except  by  the  indictment  or  presentment  of  a 
grand  jury  of  the  district  wherein  such  crime  is  supposed  to 
have  been  committed. 

This,  too,  is  the  result  of  a  long  and  very  memorable  struggle 
in  the  experience  of  our  English  ancestors.  It  takes  away  the 
power  of  prosecuting  for  treason,  felony,  and  such  like  offenses, 
by  information  of  the  Attorney-General,  or  at  the  relation  of 
any  private  individual.  That  was  the  process  by  means  of 
which  the  Court  of  the  Star  Chamber  inflicted  such  oppression 
and  misery ;  and  it  was  for  their  servile  habit  of  employing 
that  process,  at  the   expense  of  the  privileges  of  the  people, 
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that  two  infamous  lawyers,  Empson  and  Dudley,  were  doomed 
to  death. 

II.  No  man  shall  twice  be  put  on  trial,  "  in  jeopardy  of  life 
or  limb,"  for  the  same  offense. 

By  this,  therefore,  as  at  common  law,  a  verdict  of  acquittal  is 
conclusive ;  it  can  not  be  set  aside  by  the  judges,  nor  altered, 
reviewed,  or  questioned  in  any  manner.  But  such  is  not  the  rule 
of  military  law.  The  sentence  of  a  court-martial,  whether  it  be 
of  acquittal  or  of  conviction,  may  be  disregarded,  wholly  or  in 
part,  by  the  commanding  officer.  It  has  no  validity  without  his 
confirmation.  He  can  order  a  prisoner  once  acquitted  to  be 
again  tried,  upon  the  same  charge  and  specification,  by  the 
court  which  acquitted  him,  or  by  a  court  composed  of  other  offi- 
cers. A  military  sentence,  therefore,  is  the  sentence  of  the 
military  commander ;  the  proceedings  of  the  court-martial  being 
only  intended  to  inform  his  judgment  or  conscience,  and  so  en- 
able him  to  decide  upon  the  particular  case. 

III.  No  man  shall  be  compelled  to  be  a  witness  against  him- 
self in  any  criminal  prosecution. 

IV.  No  man  shall  be  deprived  of  his  life,  liberty,  or  property, 
except  by  due  process  of  law. 

This  repeats  the  twenty-ninth  chapter  of  Magna  Charta,  as 
expounded  by  Lord  Coke  (2  Inst.  50)  and,  after  him,  by  all  the 
writers,  English  and  American,  upon  constitutional  construction  : 

"  Nisi  per  legem  terr^j.  The  words  '  law  of  the  land '  import 
due  process  of  law — that  is,  by  indictment  or  presentment  of  good 
and  lawfull  men,  where  such  deeds  be  done  in  due  manner,  or  by 
writ  originall  of  the  common  law." 

Again : 

"Without  being  brought  in  to  answere,  but  by  due  process  of  the 
common  law." 

"  No  man  be  put  to  answer  without  presentment  before  justices,  or 
thing  of  record,  or  by  due  process,  or  by  writ  originall  according  to 
the  old  law  of  the  land." 

V.  No  man's  property  shall  be  taken,  upon  the   excuse  or 
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pretense  of  a  public  necessity,  without  compensating  him  for  its 
loss  or  deterioration. 

The  sixth  article  of  amendment,  which  I  have  quoted  also, 
prescribes  the  essential  requisites  of  a  trial  upon  indictment  or 
presentment : 

1.  It  must  be  a  public  trial  as  well  as  a  speedy  one. 

2.  It  must  be  by  an  impartial  jury  of  the  State  and  the  dis- 
trict wherein  the  crime  is  alleged  to  have  been  committed. 

3.  The  prisoner  must  be  informed  of  the  nature  and  cause  of 
the  accusation ;  that  is  to  say,  of  what  crime  he  has  been 
accused,  and  of  the  particular  transaction,  with  time,  place,  and 
material  circumstances,  which  is  supposed  to  constitute  that 
crime. 

4.  He  must  be  confronted  or  brought  face  to  face,  while  they 
are  testifying,  with  the  witnesses  against  him. 

5.  He  must  have,  on  demand,  such  a  writ  as  will  compel  any 
person,  anywhere  within  the  jurisdiction  of  the  United  States, 
to  attend  the  trial  and  give  testimony  in  his  favor. 

6.  He  must  have,  as  a  matter  of  absolute  right,  the  assist- 
ance of  counsel  learned  in  the  law. 

These,  except  the  third,  fourth,  and  fifth,  are  not  the  rules  of 
procedure  in  military  tribunals.  It  is  at  the  discretion  of  the 
commanding  officer  when  a  prisoner  shall  be  arraigned  for  trial; 
and,  at  his  discretion,  also,  or  that  of  the  court-martial,  whether 
a  trial  shall  be  public  or  secret.  Counsel  are  not  allowed  to 
address  the  court  in  defense  of  a  prisoner,  or  upon  any  ques- 
tion of  evidence :  they  are  not  even  allowed  to  be  present 
except  by  indulgence  or  special  favor. 

The  greatest  objection  yet  remains  :  a  trial  by  court-martial 
is  not  a  trial  by  jury,  nor  its  equivalent.  The  court  may  con- 
sist of  thirteen  officers,  or  it  may  consist  of  only  five ;  and 
those  officers  are  chosen  by  the  military  commander  without 
any  regard  to  the  question  of  their  residence  in  the  State  or 
district  wherein  the  crime  is  alleged  to  have  been  committed. 
The  prisoner  has  no  peremptory  challenge. 

But,  sir,  why  do  I  waste  time  on  so  plain  a  distinction? 
Every  man  knows  that  trial  by  jury  is  a  form  peculiar  to  the 
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common  law ;  and  that  it  has  no  equivalent  in  any  other  form 
of  procedure,  or  in  any  other  system  of  jurisprudence. 

I  have  already  explained  the  cases  of  exception  allowed  by 
these  two  articles — "  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  pub- 
lic danger" — as  well  as  the  reason  which  dictated  such  excep- 
tions. I  might  say,  in  addition,  that  the  Rules  and  Articles  of 
War  do  not  assume  to  punish,  as  a  crime,  any  act  which  is 
declared  to  be  criminal  by  the  ordinary  law  of  the  land.  They 
define  what  are  known  as  military  offenses,  or  offenses  in  vio- 
lation of  discipline  and  the  good  order  of  the  service.  Even 
an  officer  or  a  soldier  can  not  be  tried  by  court-martial  for  a 
crime  against  the  laws  of  his  country :  he  must  be  delivered  to 
the  civil  magistrate,  and  tried  by  a  court  of  civil  judicature.  So 
the  thirty-third  Article  of  War  distinctly  provides  : 

"  When  any  commissioned  officer  or  soldier  shall  be  accused  of  a 
capital  crime,  or  of  having  used  violence  or  committed  any  offense 
against  the  person  or  property  of  any  citizen  of  any  of  the  United 
States,  such  as  is  punishable  by  the  known  laws  of  the  land,  the 
commanding  officer  and  officers  of  every  regiment,  troop,  or  company, 
to  which  the  person  or  persons  accused  shall  belong,  are  hereby 
required,  upon  application  duly  made  by  or  in  behalf  of  the  party  or 
parties  injured,  to  use  their  utmost  endeavors  to  deliver  over  such 
accused  person  or  persons  to  the  civil  magistrate,  and,  likewise,  to  be 
aiding  and  assisting  to  the  officers  of  justice  in  apprehending  and  secur- 
ing the  person  or  persons  so  accused,  in  order  to  bring  him  or  them  to 
trial.  If  any  commanding  officer  or  officers  shall  willfully  neglect,  or 
shall  refuse  upon  the  application  aforesaid,  to  deliver  over  such 
accused  person  or  persons  to  the  civil  magistrates,  or  to  be  aiding  and 
assisting  to  the  officers  of  justice  in  apprehending  such  person  or 
persons,  the  officer  or  officers  so  offending  shall  be  cashiered." 

Instead  of  which,  General  Burnside  has  undertaken  to  extend 
the  jurisdiction  of  a  court-martial  over  citizens  not  in  military 
service,  and  to  arrest,  accuse,  try,  and  condemn  them  for  offenses 
alike  unknown  to  the  Articles  of  War  and  to  the  ordinary  laws  of 
the  land.  That  all  the  proceedings  of  the  court  are  void;  that 
every  officer  who  participates  in  them,  including  the  members 
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of  the  court  and  the  judge-advocate,  and,  also,  the  provost 
marshal  who  executes  any  such  sentence,  is  liable  to  an  indict- 
ment as  well  as  to  an  action  for  damages :  these  are  propositions 
so  clearly  established — so  entirely  indisputable — that  I  should 
not  conceive  it  decorous,  in  other  circumstances,  to  urge  them 
upon  your  Honor's  attention. 

Wise  v.  Withers,  3  Cranch,  331,  was  an  action  of  trespass,  vi  et 
armis,  for  entering  the  plaintiff's  house,  and  taking  away  his  goods. 
The  defendant  justified  as  the  collector  of  a  fine  imposed  on  the 
plaintiff  by  sentence  of  a  court-martial  for  not  serving  as  a  mili- 
tiaman ;  to  which  the  plaintiff  replied  that  he  was  a  justice  of  the 
peace  for  Alexandria  County,  in  the  District  of  Columbia,  and, 
as  such,  exempted  by  statute  from  service  in  the  militia.  The 
Circuit  Court  sustained  a  demurrer  to  this  replication,  as  insuf- 
ficient, and  thereupon  gave  judgment  in  favor  of  the  defendant. 

On  writ  of  error  by  the  plaintiff,  in  the  Supreme  Court  of  the 
United  States,  it  was  contended  for  the  defendant  (first)  that  a 
justice  of  the  peace  was  not  one  of  the  officers  exempted  by 
statute,  and  (second)  that  the  court-martial  had  exclusive  author- 
ity to  hear  and  determine  his  claim  of  exemption.  The  Supreme 
Court  overruled  both  propositions ;  and  as  to  the  second,  with 
which  only  I  have  to  deal  at  present,  said : 

"  It  follows  from  this  opinion  that  a  court-martial  has  no  jurisdic- 
tion over  a  justice  of  the  peace:  he  could  never  be  legally  enrolled. 
And  it  is  a  principle  that  a  decision  of  such  a  tribunal,  in  a  case 
clearly  without  its  jurisdiction,  can  not  protect  the  officer  who  executes 
it.  The  court  and  the  officer  are  all  trespassers."  (P. 
337.) 

To  the  same  effect  is  the  language  of  the  Supreme  Court  in 
the  case  of  Tobias  Watkins,  3  Peters,  208,  209. 

Courts-martial  may  be  restrained  by  writ  of  prohibition  from 
the  courts  of  common  law — "  the  general  ground  of  prohibition 
being  an  access  of  jurisdiction,"  as  Lord  Loughborough  termed 
it,  "where  they  assume  a  power  to  act  in  matters  not  within 
their  cognizance."     (Grant  v.  Grould,  2  H.  Bla.  100.) 

But  the  most  remarkable  case  is  that  which  resulted  in  the 
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conviction  of  Governor  Wall  for  murder,  at  the  Old  Bailey  sessions, 
in  January,  1802.  Before  narrating  it,  in  the  language  of  Lord 
Campbell,  I  must  observe  that  the  court-martial  had  jurisdiction 
of  the  party  accused,  and  of  the  offense  with  which  he  was 
charged;  but,  inasmuch  as  all  such  courts  are  of  special  and 
limited  authority,  a  defect  which  would  not  impair  the  sentence 
of  a  court  of  general  jurisdiction,  will  suffice  to  annul  their  sen- 
tences even  upon  collateral  examination. 

"  Joseph  Wall,  who  had  served,  from  early  youth,  as  an  officer  in  the 
army,  and  had  always  been  distinguished  for  gallantry  and  good  con- 
duct, was,  during  the  American  war,  appointed  Governor  of  Goree,  on 
the  coast  of  Africa.  With  a  very  insufficient  garrison,  and  with  very 
slender  military  supplies,  he  had  to  defend  this  island  from  the  French, 
who  planned  expeditions  against  it  from  their  neighboring  settlement 
of  Senegal.  Governor  Wall  performed  his  duty  to  his  country,  in  the 
midst  of  formidable  difficulties,  with  firmness  and  discretion  ;  and  the 
place  intrusted  to  him  was  safely  preserved  from  all  perils  till  peace 
was  re-established.  He  was  then  about  to  return  home,  in  the  expec- 
tation of  thanks  and  promotion,  but  great  discontents  "existed  among 
the  troops  forming  the  garrison  by  reason  of  their  pay  being  in 
arrear.  This  grievance  they  imputed  to  the  Governor,  and  they 
resolved  that  he  should  not  leave  the  island  till  they  were  righted. 
Benjamin  Armstrong,  a  sergeant,  their  ring-leader,  was  brought  by 
him,  irregularly,  before  a  regimental  court-martial,  and  sentenced  to 
receive  eight  hundred  lashes.  Although  this  whipping  was  adminis- 
tered with  much  severity,  he,  in  all  probability,  would  have  recovered 
from  it,  if  he  had  not  immediately  after  drunk  a  large  quantity  of 
ardent  spirits  ;  but  his  intemperance,  together  with  the  wounds  inflicted 
upon  him  by  the  flagellation,  and  an  unhealthy  climate,  brought  on 
inflammation  and  fever,  of  which  he  died.  Order  was  restored,  and 
the  Governor  returned  to  England.  However,  representations  were 
made  to  the  authorities  at  home,  respecting  the  irregularity  and 
alleged  cruelty  which  had  been  practiced,  and  exaggerated  accounts 
of  the  proceedings  were  published  in  the  newspapers ;  stating,  among 
other  things,  that  the  Governor  had  murdered  Armstrong  and  several 
other  soldiers  by  firing  them  from  the  mouths  of  cannon.  A  warrant 
was  issued  against  him  by  the  Secretary  of  State  ;  he  was  arrested  by 
a  king's  messenger,  and  he   made  his  escape  as  they  were  conveying 
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him  from  Bath  in  a  chaise-and-four.  He  immediately  went  abroad, 
and  he  continued  to  reside  on  the  continent  till  the  peace  of  Amiens; 
when,  on  the  advice  of  counsel,  he  came  to  England,  wrote  a  letter  to 
the  Secretary  of  State  announcing  his  return,  and  surrendered  him- 
self to  take  his  trial."  (Lives  of  the  Chief- Justices,  vol.  3,  pp.  149, 
150.) 

Twenty  years  had  thus  elapsed :  nevertheless,  Wall  was  put  on 
trial  before  a  special  commission  ;  and  the  jury,  after  deliberating 
half  an  hour,  returned  a  verdict  of  guilty,  and  sentence  of  death 
was  immediately  pronounced.  Execution  was  respited  until  Lord 
Eldon  and  others  of  the  ministry  could  examine  the  case ;  but, 
finally,  the  Governor  was  hanged  on  a  gibbet,  in  front  of  the 
jail  of  Newgate,  and,  as  Lord  Campbell  informs  us,  "  amidst  the 
shouts  and  execrations  of  the  most  numerous  mob  ever  assem- 
bled in  England  to  witness  a  public  execution." 

I  mention  this  painful  and  singular  case,  not  that  I  approve 
Wall's  execution — for,  although  he  was  rightly  convicted,  I  think 
he  ought  to  have  been  pardoned — but  to  show  that  the  sentence 
of  a  military  tribunal  acting  irregularly,  and,  a  fortiori,  acting 
upon  persons  beyond  its  jurisdiction,  can  not  avail  as  a  defense 
to  those  who  pronounce  the  sentence,  or  those  who  execute  the 
sentence,  when  called  to  account,  in  due  course  of  law,  notwith- 
standing the  lapse  of  many  years. 

And  thus,  if  your  Honor  please,  it  ought  to  be.  Otherwise, 
military  officers  would  not  only,  as  now,  become  too  powerful 
to  be  restrained  by  the  civil  magistrates,  but  would  purchase  to 
themselves  an  immunity  for  all  transgressions. 

The  rights  of  the  people,  as  enumerated  in  the  several  clauses 
of  the  Constitution  which  I  have  read,  can  not  be  affected,  in  any 
degree,  by  the  suspension  of  the  privilege  of  the  writ  of  Habeas 
Corpus.  Harsh  as  that  suspension  would  be,  and  unnecessary 
(as  I  think)  except  in  the  States  where  insurrection  and  rebel- 
lion prevail,  it  would  not  authorize  any  arrest  of  a  citizen  by 
the  military  power  while  the  ordinary  course  of  justice  remains 
unobstructed,  nor  even,  without  a  warrant,  except  in  the  cases  I 
have  already  specified,  by  a  civil  magistrate.  It  would  not  dis- 
pense with  the  necessity  of  a  trial  by  jury,  and  upon  indict- 
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ment :  it  would  justify  none  of  the  acts  of  General  Burnside  in 
this  particular  case. 

De  Lolme,  in  his  celebrated  Essay  on  the  Constitution  of  En- 
gland, Book  II,  ch.  17,  part  second  (note),  says : 

"  At  the  times  of  the  invasions  of  the  Pretender,  assisted  by  the 
forces  of  hostile  nations,  the  Habeas  Corpus  Act  was  indeed  sus- 
pended. .  .  But  the  executive  power  did  not  thus,  of  itself,  stretch 
its  own  authority :  the  precaution  was  deliberated  upon  and  taken  by 
the  representatives  of  the  people  ;  and  the  detaining  of  individuals., 
in  consequence  of  the  suspension  of  the  act,  was  limited  to  a  certain 
fixed  time.  Notwithstanding  the  just  fears  of  internal  and  hidden 
enemies,  which  the  circumstances  of  the  times  might  raise,  the  de- 
viation from  the  former  course  of  the  law  was  carried  no  further 
than  the  single  point  we  have  mentioned.  Persons  detained  by  or- 
der of  the  Government  were  to  be  dealt  with  in  the  same  manner  as 
those  arrested  at  the  suit  of  private  individuals ;  the  proceedings 
against  them  were  to  be  carried  on  no  otherwise  than  in  a  public 
place ;  they  were  to  be  tried  by  their  peers,  and  have  all  the  usual 
legal  means  of  defense  allowed  to  them — such  as  calling  of  witnesses, 
peremptory  challenge  of  juries,"  etc. 

And  such  Lord  Eldon,  while  Attorney-General,  and  address- 
ing the  jury  in  Hardy's  case,  October  28,  1794,  declared  to 
be  "  the  true  constitutional  meaning"  of  the  act  of  Parliament, 
then  in  force,  whereby  the  privilege  of  the  writ  of  Habeas  Cor- 
pus had  been  suspended.  Little  did  he  conceive,  with  all  his 
inclinations  toward  an  arbitrary  and  irresponsible  government, 
and  at  the  very  time  when  he  was  endeavoring  to  maintain  the 
authority  of  the  crown  against  what  he  regarded  as  an  exten- 
sive and  most  dangerous  conspiracy — a  time  when  the  people 
of  England  stood  aghast  at  the  horrors  of  the  French  Revolu- 
tion, and  even  doubted,  from  day  to  day,  whether  such  anarchy 
would  not  extend  to  them — little,  I  say,  did  Lord  Eldon  con- 
ceive that  a  Major-General  or  a  Field-Marshal  could  arrest  men, 
other  than  soldiers,  at  his  pleasure,  and  for  offenses  unknown 
to  the  law ;  could  confine  them  in  military  prisons ;  could  de- 
prive them  of  the  privilege  of  the  writ  of  Habeas  Corpus  with- 
out any  act  of  Parliament  suspending  that  privilege ;  could  sub- 
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ject  them  to  the  form  of  a  trial  by  courts  or  commissions  com- 
posed of  military  officers,  and  upon  charges  and  specifications 
alike  indefinite,  inconclusive,  and  frivolous ! 

And  yet,  sir,  to  that  we  have  come — in  the  first  century  of 
our  Republic,  with  a  written  Constitution  less  than  eighty  years 
old,  in  a  country  professing  to  be  civilized,  intelligent,  refined, 
and  (strangest  of  all)  to  be  free !  It  is  our  case — if  your  Honor 
please — your  own  case  and  mine;  and  not  merely  the  case  of 
Clement  L.  Vallandigham.  He  is  the  victim  to-day ;  but  there 
will  be,  and  must  be,  other  victims  to-morrow.  What  rights 
have  we,  or  what  security  for  any  right,  under  such  a  system 
as  this  ? 

"  Every  minist'ring  spy, 
That  will  accuse  and  swear,  is  lord  of  you, 
Of  me,  of  all  our  fortunes  and  our  lives. 
Our  looks  are  call'd  to  question,  and  our  words, 
How  innocent  soever,  are  made  crimes  : 
We  shall  not  shortly  dare  to  tell  our  dreams, 
Or  think,  but  't  will  be  treason." 

And  the  excuse  for  it,  as  given  by  General  Burnside,  is  that 
a  rebellion  exists  in  Tennessee,  in  Arkansas,  in  Louisiana,  in 
Mississippi,  in  Alabama,  in  other  States  a  thousand  miles  dis- 
tant from  us.  Does  any  rebellion  exist  here  ?  President  Lin- 
coln, by  his  proclamation  of  January  1,  1863,  has  undertaken 
to  "  designate"  the  States,  and  even  "  parts"  of  States,  at  pres- 
ent in  rebellion ;  but  I  do  not  find  the  State  of  Ohio,  nor  the 
county  of  Montgomery,  nor  the  city  of  Dayton  so  designated. 
How  can  the  rebels,  in  addition  to  disclaiming  their  own  rights 
under  the  Constitution  of  the  United  States,  also  forfeit  the 
rights  of  my  client  ?  I  ask  General  Burnside,  or  his  counsel, 
to  answer  me  that  question ;  because,  until  it  has  been  answered, 
and  answered  satisfactorily,  there  can  be  no  excuse,  no  apology, 
not  the  least  degree  of  palliation,  for  such  extraordinary  pro- 
ceedings as  have  been  avowed  here,  and  vainly  attempted  to  be 
justified. 

You  have  presided  in  this  Court  almost  thirty  years  ;  and, 
during  that  time,  have  heard  and  determined  a  vast  number  and 
variety  of  important  controversies.     But  never,  as  I  venture  to 
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affirm,  have  you  been  called  to  the  discharge  of  a  greater  duty 
than  upon  this  occasion.  I  had  supposed,  in  the  simplicity  of  my 
heart  and  understanding,  that  all  the  propositions  for  which  I 
have  contended  were  too  firmly  established  in  America,  as  well 
as  in  England,  to  be  disturbed  or  even  doubted.  It  seems 
otherwise ;  and,  therefore,  at  unusual  length,  and  without  as 
lucid  an  order  and  as  close  an  argument  as  I  could  wish,  have 
I  descanted  upon  the  mighty  themes  of  contest,  in  all  past 
ages,  between  the  supporters  of  arbitrary  power  and  the  defend- 
ers of  popular  rights.  I  pray  that  you  will  command  the  body 
of  my  client  to  be  brought  before  you,  in  this  court  of  civil 
judicature,  and  in  the  open  light  of  day ;  to  the  end  that  he  may 
be  informed  here  of  what  he  is  accused,  and  may  be  tried  on 
that  accusation,  whatever  it  be,  in  due  form  of  law.  Let  us 
know  the  worst  any  man  has  to  allege  against  him ;  and  then 
let  him  stand  before  a  jury  of  his  countrymen,  in  the  face  of 
all  accusers,  for  deliverance,  or,  if  guilty,  for  condemnation. 

I  ask  this,  sir,  in  the  interest  of  that  Constitution  which  has 
been  violated  by  his  arrest  and  imprisonment — in  the  interest 
of  that  Union  the  fortunes  of  which  now  depend  on  the  arbit- 
rament of  the  sword — in  the  interest  of  that  army  which  we 
have  sent  into  the  field  to  maintain  our  cause — in  the  interest 
of  peace  at  home,  and  of  unanimity  in  waging  a  battle  so  bloody 
and  so  hazardous — in  the  interest  of  liberty,  of  justice,  of  ordi- 
nary fairness  between  man  and  man. 

I  have  tried  to  say  what  ought  to  be  said,  and  no  more,  in 
vindication  of  the  rights  of  the  petitioner.  God  help  me  if  I 
have  said  any  thing  which  ought  to  have  been  omitted,  or  omitted 
any  thing  which  ought  to  have  been  said ! 
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May  it  Please  the  Court  : 

When  General  Burnside  requested  me  to  assist  the  District 
Attorney  on  this  occasion,  he  forebore  to  give  me  any  instruc- 
tions, except  to  present  such  considerations  to  the  judgment  of 
the  Court  as  should  seem  to  me  right  and  proper.  I  have  a 
distinct  impression  that  he  has  no  preference  that  the  questions 
here  presented  should  be  heard  before  any  other  jurisdiction  or 
tribunal  rather  than  this  ;  and  that  he  wishes  his  proceedings 
to  be  here  discussed  by  his  counsel,  chiefly  on  the  broad  basis 
of  their  merits  ;  that  they  should  be  made  to  rest  on  the  solid 
ground  of  the  performance  of  a  high  and  urgent  public  duty. 
The  main  argument  which  I  shall  present  to  the  Court  will, 
therefore,  be  founded  on  the  obligations,  duties,  and  responsi- 
bilities of  General  Burnside  as  a  Major-General  in  command  of 
an  army  of  the  United  States,  in  the  field  of  military  opera- 
tions, for  the  purposes  of  war,  and  in  the  presence  of  the 
enemy.  I  shall  not  place  it  on  any  ground  of  apology,  excuse, 
or  palliation,  but  strictly  and  confidently  on  the  ground  of  doing 
what  he  had  a  lawful,  constitutional  right  to  do  ;  and  on  the 
ground  of  performing  a  duty  imposed  upon  him  as  one  of  the 
necessities  of  his  official  position.  I  shall  make  no  plea  of  an 
exigency  in  which  laws  are  suspended,  and  the  Constitution  for- 
gotten, but  shall  claim  that  the  Constitution  is  equal  to  the 
emergency,  and  has  adequately  provided  for  it ;  that  the  act 
7  W 
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complained  of  here  is  an  act  fully  warranted  by  law,  and 
authorized  by  the  Constitution.  I  shall  support  this  claim  by 
references  to  more  than  one  opinion  of  the  Supreme  Court  of  the 
United  States,  and  to  other  authorities. 

But  before  advancing  to  the  main  argument,  I  beg  leave  to 
invite  a  few  moments'  attention  to  the  paper  which  is  offered  as 
a  basis  for  the  proposed  action  of  this  Court.  It  is  a  petition 
purporting  to  relate  certain  incidents  or  transactions  which  befell 
Clement  L.  Vallandigham,  who  is  stated  to  be  here  in  the  city. 
No  reason  is  shown  why  these  statements  could  not  have  been 
authenticated  by  his  own  signature  and  affidavit.  In  the  nature 
of  the  case,  his  attorney,  Mr.  Pugh,  could  have  had  little,  if  any, 
personal  knowledge  of  the  circumstances  related.  Mr.  Vallan- 
digham, if  any  one,  had  knowledge  of  them.  Yet  Mr.  Vallan- 
digham does  not  sign  his  own  petition,  nor  make  any  affidavit. 
Mr.  Pugh,  his  attorney,  makes  affidavit  that  he  "  believes  "  the 
petition  to  be  true.  Is  there  any  reason  here  shown  why,  if 
an  affidavit  be  required,  as  undoubtedly  it  is,  it  should  not  be 
made  by  the  party  knowing  the  facts  ?  Why  should  the  general 
rule  be  set  aside  in  this  proceeding,  which  requires  an  affidavit 
to  be  made  by  the  person  who  knows  the  circumstances,  or,  at 
least,  that  good  ground  be  stated  for  offering  the  affidavit  of 
another?  I  do  not  care  to  multiply  remarks  on  this  part  of 
the  case,  but  refer  the  Court  to  JEx  parte  Dorr,  3  How.  103, 
for  an  example  of  great  strictness,  in  applications  of  this 
description. 

The  petition  thus  vicariously  made  and  sworn  to,  on  behalf 
of  Mr.  Vallandigham,  presents  some  peculiarities  of  structure, 
partly  as  matter  of  rhetoric  and  partly  as  matter  of  substance, 
which  can  not  be  entirely  overlooked.  It  relates  that  the  peti- 
tioner is  a  native-born  citizen  of  the  State  of  Ohio,  a  fact  which 
may  be  interesting,  but  how  it  can  be  thought  to  be  material 
is  not  apparent.  A  native-born  citizen  of  South  Carolina,  or  a 
naturalized  citizen,  would  be  entitled  to  the  same  legal  immu- 
nities. The  petitioner  next  informs  the  Court  that  he  is  not 
enlisted  or  commissioned  in  the  land  or  naval  forces  of  the 
United   States,   nor  called    into    actual    service   as   one   of  the 
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militia.  On  this  allegation  the  main  argument  for  petitioner  is 
grounded.  It  is  implied  by  the  whole  argument,  if  not  distinctly 
admitted,  that  if  he  had  been  enlisted  or  commissioned  in  the 
land  or  naval  forces  of  the  United  States,  or  had  been  called 
into  actual  service  as  one  of  the  militia,  the  arrest  might  have 
been  made.  Having  thus  drawn  a  broad  line  of  demarkation 
between  himself  and  those  in  the  actual  service  of  their  country 
in  a  military  capacity,  he  relates  that,  "  nevertheless  "  he  was 
arrested.  The  circumstances  of  the  arrest  are  rhetorically 
stated;  but,  in  substacce,  nothing  more  is  made  of  it  than  an 
arrest.  It  was  done,  he  says,  between  two  and  three  o'clock  in 
the  morning  ;  done  in  his  dwelling-house  ;  done  in  his  dwelling- 
house  in  which  his  family  then  were.  His  house  was  sur- 
rounded ;  surrounded  by  about  one  hundred  soldiers ;  soldiers 
in  uniform  and  armed,  acting  under  the  direction  of  General 
Burnside.  These  soldiers  then  and  there,  he  says,  broke  the 
outer  door  and  two  inner  doors ;  not  only  broke  them,  but  vio- 
lently did  it ;  that  they  seized  the  petitioner,  seized  him  by  over- 
powering numbers,  and  imprisoned  him  against  his  will.  If  peti- 
tioner had  imagined  it  possible  there  might  be  those  whose  good 
opinion  he  valued,  who  might  suspect  hirn  of  want  of  enterprise, 
or  want  of  activity  in  allowing  himself  to  be  captured,  and  who 
might  look  upon  it  as  wearing  unheroic  aspects,  and  as  tending 
to  an  anti-climax  in  his  career,  then  this  part  of  the  petition 
might  be  useful  in  his  defense.  It  is  graphic  and  explanatory. 
He  was  undoubtedly  captured,  not  with  his  consent ;  perhaps 
unexpectedly.  And  it  must  be  confessed  that  the  rehearsal 
carries  with  it  more  or  less  of  the  sound  of  aggravation.  If 
these  men  had  not  been  in  uniform  ;  if  there  had  been  only 
seventy-five  instead  of  a  hundred;  if  they  had  broken  open  only 
two  doors  instead  of  three,  or  broken  them  more  gently ;  if  they 
had  merely  arrested  him,  and  had  not  "  seized  "  him,  or  had  not 
done  it  by  "  overpowering  numbers,"  or  had  acted  the  little 
drama  at  precisely  midnight  or  at  sunrise  or  at  noon,  I  appre- 
hend the  legal  effect  would  have  been  the  same  as  now.  This 
rhetorical  literature  is,  for  the  purposes  of  legal  inquiry,  redund- 
ant.    But  in  another  particular  there  is  no  redundance.     It  is 
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not  stated,  nor  does  the  attorney,  in  his  affidavit  of  belief,  venture 
upon  the  assertion  that  any  thing  of  all  these  circumstances  was 
■wanton  or  unnecessary.  It  is  not  charged  that  more  men  were 
there,  or  that  more  violence  was  used  in  entering  the  house  than 
was  necessary,  nor  that  petitioner  has  been  subjected  to  harsh 
treatment  or  useless  rigor.  It  stands  on  the  petition,  after  all, 
as  a  simple  military  arrest — no  more. 

The  petition  further  relates,  not  that  the  arrest  was  made 
without  probable  cause,  or  without  a  warrant,  or  without  a 
charge  supported  by  oath  or  affirmation,  but  in  effect,  that  all 
three  of  these  things  did  not  exist  together.  It  was,  it  is 
alleged,  "  without  any  warrant  issued  upon  probable  cause  sup- 
ported by  oath  or  affirmation,  and  in  contempt  of  his  rights  as 
an  American  citizen."  And  this  is  the  only  part  of  the  affidavit 
which  goes  to  charge  the  arrest  as  illegal.  It  is  stated,  in  an- 
other part  of  the  petition,  that  petitioner  is  not,  under  the  Con- 
stitution, amenable  to  be  tried  by  a  military  commission ;  but 
unless  the  seizure  "  in  contempt  of  his  rights  "  is  equivalent  to 
an  allegation  that  the  arrest  was  illegal,  there  is  no  allegation 
of  illegality. 

The  petitioner  states  further  that  he  was  furnished  with  a 
copy  of  the  charge  and  specifications  against  him,  which  he 
exhibits  and  makes  part  of  his  petition,  and  which  will  be  more 
particularly  referred  to  in  the  course  of  the  argument.  For  the 
present  purpose  it  is  enough  to  notice  that  the  charge  was,  in 
substance,  a  charge  of  active  disloyalty  toward  his  own  govern- 
ment, and  of  active  sympathy  with  its  enemies,  now  in  battle 
array  against  it.  Neither  the  petition  nor  affidavit  denies  that 
there  was  probable  cause  for  the  charge,  nor  that  the  charge 
was  honestly  believed  by  General  Burnside  to  be  true,  nor  that 
the  charge  was,  and  is  in  fact,  a  true  charge.  But  the  petition, 
claiming  the  arrest  to  have  been  made  by  soldiers,  and  by  the 
command  of  a  Major-General  of  the  United  States,  declares  it 
to  be  "  manifest  oppression  under  color  of  military  authority," 
and  invokes  the  action  of  this  Court  for  his  relief.  It  appears 
that  a  portion  of  these  allegations  were  made  to  show  that  this 
Court  has  jurisdiction.     By  the  fourteenth  section  of  the  Judi- 
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ciary  Act  of  1789,  the  jurisdiction  of  this  Court,  in  cases  of 
Habeas  Corpus,  is  confined  to  instances  where  the  applicant  is 
in  custody,  "  under  or  by  color  of  the  authority  of  the  United 
States"  etc.  (Dunlop's  Dig.  53.)  That  is  to  say,  this  application 
must  be  brought  under  one  of  two  categories,  or  the  Court  has 
no  jurisdiction :  1.  The  applicant  must  show  himself  in  custody 
under  the  authority  of  the  United  States.  Or,  2.  He  must 
show  himself  in  custody  by  color  of  the  authority  of  the  United 
States.  I  submit  that  this  petition  shows  that  petitioner  does' 
not  place  himself  in  either  category.  The  whole  argument  of 
Mr.  Pugh  is  directed  to  the  point  that  there  is  no  authority  in 
any  branch  or  part  or  officer  of  the  Government  of  the  United 
States  to  make  such  arrests.  If  he  is  correct,  the  arrest  is 
clearly  not  under  the  authority  of  the  United  States.  His 
argument  is  that  the  act  is  wholly  unauthorized  and  unconstitu- 
tional :  in  effect,  that  the  United  States  is  a  corporation ;  that  the 
Constitution  is  its  charter ;  that  this  arrest  is  not  authorized  by 
the  charter,  and,  in  legal  phrase,  is  ultra  vires.  If  it  be  admitted 
to  be  legally  done  under  the  authority  of  the  United  States,  the 
admission  takes  away  all  ground  for  a  Habeas  Corpus ;  for  the 
end  of  a  Habeas  Corpus  is  to  ascertain  whether  a  commitment 
is  legal.  There  may  be  cases  where  an  arrest  is  made  under 
the  authority  of  the  United  States,  in  which  all  papers  are  in 
due  form,  and  the  authority  indisputable,  but  where  the  process 
was  set  in  motion  by  some  groundless,  wanton,  or  fraudful 
device.  In  such  cases,  I  apprehend,  the  jurisdiction  of  this 
Court  would  be  ample.  But  this  is  not  claimed  to  be  a  case  of 
that  kind. 

Indeed,  the  counsel  for  petitioner  does  not  place  the  jurisdic- 
tion on  this  branch  of  the  alternative.  He  denies,  utterly,  thor- 
oughly, and  without  stint  or  qualification,  that  this  arrest  was,  or 
could  have  been  under  the  authority  of  the  United  States.  He 
places  the  jurisdiction  on  the  other  ground,  viz.:  that  the  arrest 
was  "  by  color  of  the  authority  of  the  United  States." 

What  is  meant  by  color  in  law?  An  arrest  under  color  of 
authority  would  be  an  arrest  by  proceedings  apparently  legal, 
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but  which,  by  reason  of  some  irregularity  or  defect,  would  be 
capable  of  being  shown  to  be  unauthorized.  (Wharton's  Law 
Die.  157;  1  Bouvier's  Law  Die.  243.)  The  case,  Ex  parte  Joseph 
Smith,  (3  McLean,  121,)  is  an  example  of  arrest  by  color  of  author- 
ity. The  warrant  was  in  due  form.  The  officer  had  full  power. 
But  the  affidavit  was  defective  on  which  the  warrant  had  been 
issued.  In  the  present  case  there  was  no  mistake  or  defect,  no 
fallacious  appearance  or  pretext,  nothing  pretended  or  supposed 
which  has  been  found  to  be  unreal.  The  authority  was  perfect, 
or  it  was  nothing.  It  was  wholly  sufficient,  or  wholly  wanting. 
It  was  a  perfectly  legal  arrest,  or  it  was  an  open,  flagrant  vio- 
lation of  the  peace.  Whatever  else  may  be  said  of  it,  it  can  not 
be  said  to  be  by  color  of  any  thing.  The  fact  that  it  was  done  by 
a  Major-General,  and  by  soldiers  in  uniform,  do  not  give  it  the 
color  of  authority.  Unlawful  and  unauthorized  acts  done  by 
soldiers  or  officers  of  the  United  States  are  not  by  color  of 
authority.  "  To  give  color  to  the  plaintiff  is  to  assign  to  him,  in 
the  plea,  some  colorable  (i.  e.,  defective)  but  fictitious  title"  etc. 
(Gould's  Pleadings,  348.)  I  submit  that  it  would  be  an  abuse  of 
language  to  call  the  arrest  made  by  General  Burnside  a  defect- 
ive or  fictitious  thing.  It  was  completely  authorized,  or  it  had 
no  colorable  excuse. 

The  petition,  therefore,  makes  a  case  of  arrest  which  was  nei- 
ther "under  or  by  color  of  the  authority  of  the  United  States," 
and  consequently  not  within  the  jurisdiction  of  this  Court ;  or  it 
makes  a  case  of  arrest  every  way  legal  and  fully  authorized,  in 
which  no  writ  of  Habeas  Corpus  should  be  granted. 

Having  sufficiently  called  attention  to  these  preliminary  points, 
I  advance  with  more  satisfaction  to  the  main  argument.  The 
careful  analysis  of  the  petition,  already  made,  will  be  found  to  have 
its  uses  and  bearings  in  the  argument  which  I  shall  now  offer, 
not  altogether  disproportioned  to  the  time  which  it  has  occupied. 

Mr.  Pugh  has  correctly  argued  that  a  Habeas  Corpus  is  in 
the  nature  of  a  writ  of  error  to  examine  into  the  legality  of  an 
arrest  or  commitment.  If  it  appear  that  the  arrest  or  commit- 
ment complained  of  was  a  legal  act,  the  writ  of  Habeas  Corpus 
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will  not  issue  ;  because  its  whole  office  is  to  inquire  into  the 
legality  of  the  act,  and  the  Court  will  not  do  a  nugatory  and 
useless  thing. 

A  Habeas  Corpus  does  not  meddle  with  arrests  legally  made. 
There  are  well-known  cases  where  the  civil  magistrates  and 
officers  of  the  peace  make  arrests  on  sight  and  without  warrant. 
In  such  cases  the  legality  depends  upon  circumstances  to  make 
a  case  where  an  arrest  is  allowed  by  law  without  a  warrant. 
These  circumstances,  if  they  exist,  are  a  warrant,  or  equivalent 
to  it.  So,  if  war  or  any  other  state  of  affairs  exist,  which  by 
recognized  principles  authorize,  require,  and  justify  an  arrest 
by  military  force,  no  Habeas  Corpus  can  meddle  with  it.  The 
order  which  sends  an  army  to  make  war,  is  all  the  warrant  it 
needs  for  every  necessary  act  of  war.  It  may  capture  and  im- 
prison enemies,  and  not  those  in  arms  only.  "  The  whole," 
says  Vattel's  Law  of  Nations,  p.  346,  "  is  deduced  from  one 
single  principle,  from  the  object  of  a  just  war,  for  when  the  end 
is  lawful,  he  who  has  a  right  to  pursue  that  end  has,  of  course, 
a  right  to  employ  all  the  means  which  are  necessary  for  its  at- 
tainment." One  of  the  undoubted  means  of  war  is  to  take  life. 
As  the  greater  includes  the  less,  the  right  to  take  life  implies 
the  right  to  take  every  thing. 

"  All  those  persons  belonging  to  the  opposite  party  (even  the 
women  and  children)  he  may  lawfully  secure  and  make  prisoners,  either 
with  a  view  to  prevent  them  from  taking  up  arms  again,  or  for  the 
purpose  of  weakening  the  enemy."  ..."  At  present,  indeed,  this 
last-mentioned  expedient  is  seldom  put  in  practice  by  the  polished 
nations  of  Europe  :  women  and  children  are  suffered  to  enjoy  perfect 
security,  and  allowed  permission  to  withdraw  wherever  they  please. 
But  this  moderation,  this  politeness,  though  undoubtedly  commend- 
able, is  not  in  itself  absolutely  obligatory,  and  if  a  General  thinks  fit 
to  supersede  it,  lie  can  not  be  justly  accused  of  violating  the  laws  of 
war."     (Vattel,  p.  352,  346.) 

Persons  so  captured  or  arrested  are  prisoners  of  war. 

"  For  the  same  reasons,  which  render  the  observance  of  those 
maxims  a  matter  of   obligation  between  State  and   State,  it  becomes 


104  APPLICATION    FOR 

equally  and  even  more  necessary  in  the  unhappy  circumstance  of  two 
incensed  parties  lacerating  their  common  country.     (Vattel,  425.) 

The  application  to  citizens  in  revolt  of  the  rules  of  war,  is 
in  the  interests  of  mercy.  If  they  should  be  put  upon  trial 
before  a  jury  in  such  moments  of  overwhelming  excitement, 
one  of  two  results  would  follow. 

If  the  jury  should  not  be  so  divided  by  the  passions  raging 
through  the  whole  population  as  to  disagree,  and  thus  bring  the 
law  into  contempt,  their  passions  would  take  them  to  one  side 
or  the  other.  Men  might  be  let  loose,  and  certainly  would  be, 
whom  the  safety  of  the  State  required  to  be  restrained,  or  more 
probably  convicted  and  executed  without  sufficient  evidence. 
When  society  is  imperiled  by  intestine  war,  the  passions  rage 
which  occasioned  the  war.  The  entrails  of  the  volcano,  covered 
for  a  while,  have  at  length  broken  forth.  Smoke  and  ashes  ob- 
scure the  sky.  Fiery  floods  pour  along  the  earth.  No  good 
man  could  be  impartial.  Who  claims  to  be  impartial  impeaches 
himself.  Believing  his  government  to  be  in  the  right,  interest, 
feeling,  lawful  duty  compel  him  to  uphold  it  with  all  his  power. 
He  has  no  decent  pretext,  certainly  no  lawful  excuse,  for  throw- 
ing on  others  a  duty  to  uphold  the  government  which  he  shrinks 
from.  It  is  each  man's  duty  as  much  as  any  other's.  Its  ene- 
mies are,  and  in  the  nature  of  the  case  must  be,  his  enemies ; 
its  friends  his  friends.  The  law  allows  him  no  other  position. 
On  the  other  hand,  he  who  believes  the  government  to  be  wrong 
has  no  choice  but  to  sympathize  with  its  enemies.  He  must 
assist  them,  and  will  assist  them,  either  openly  or  by  secret  and 
suppressed  sympathy.  On  one  side  or  the  other,  men  go  to  the 
jury-box  under  the  influence  of  deep  feeling.  The  law  of  na- 
tions, or  rather  the  laws  of  war,  which  in  civil  commotions  au- 
thorize the  opposing  parties  to  treat  each  other  as  prisoners  of 
war,  is  not,  therefore,  an  aggravation  of  dangers,  but  an  ame- 
lioration of  them.  Vattel,  p.  426,  assigns  two  reasons  for  it : 
One,  lest  the  civil  war  should  become  more  cruel.  The  other, 
the  danger  of  committing  great  injustice  by  hastily  punishing 
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those  who  are  accounted  rebels.  "  The  flames  of  discord  and 
civil  war  are  not  favorable  to  the  proceedings  of  pure  and  sacred 
justice."     More  quiet  times  are  to  be  waited  for, 

It  appears,  then,  that  in  time  of  war,  the  fact  of  war  author- 
izes and  legalizes  arrests ;  and  the  order  for  an  army  to  make 
war  is  its  sufficient  warrant  for  making  such  arrests  as  are  jus- 
tified by  the  laws  of  war.  I  am  not  now  inquiring  whether  the 
arrest  of  Clement  L.  Yallandigham  is  justifiable  by  the  rules  of 
war.  That  inquiry  will  follow  in  its  due  course.  I  am  now 
adverting  to  the  laws  of  war,  and  showing  that  arrests  of  some 
kinds  are  authorized.  These  principles  are,  I  suppose,  undis- 
puted and  indisputable.  It  follows  that  such  arrests  are  legal ; 
and  by  showing  the  existence  of  circumstances  making  the 
arrest  legal,  a  sufficient  answer  is  made  to  a.  Habeas  Corpus. 
The  writ  is  not  in  such  case  suspended.  It  is  respected,  upheld, 
enforced,  and  performs  all  the  office  a  Habeas  Corpus  can  in 
any  case  perform. 

It  is  a  logical  consequence,  unavoidably  resulting  from  the 
premises,  that  while  all  wars,  insurrectionary  or  foreign,  bring 
into  action  the  laws  of  war,  they  do  not,  necessarily,  suspend 
the  writ  of  Habeas  Corpus.  The  Legislature  may  enact  a 
statute  making  some  act  a  crime  which  was  not  so  before,  and 
authorizing  persons  guilty  of  it  to  be  arrested  and  held;  or 
authorizing  a  writ  of  civil  capias,  under  which  the  body  is  seized 
and  held  in  circumstances  not  before  authorizing  such  an  arrest. 
These  things  not  only  may  be  done,  but  are  frequently  done. 
No  one  thinks  of  them  as  a  suspension  or  abolishment  of  Habeas 
Corpus.  So,  in  war,  the  laws  of  war  authorize  arrests  which 
were  not  authorized  until  those  laws  were  brought  into  play  by 
the  fact  of  war.  In  these  cases  Habeas  Corpus  is  no  more 
suspended  than  in  the  others.  Full  force  and  effect  may  be 
given  it  while  enforcing  the  laws  of  war.  And  this  is  the  con- 
stitutional view.  The  power  to  declare  war  is  broadly  given ; 
the  power  to  suspend  Habeas  Corpus  is  given  distinctly  from 
the  war  power,  and  in  addition  to  it,  "when  in  cases  of  rebel- 
lion or  invasion  the  public  safety  may  require  it."  If  the  opera- 
tion of  the  laws  of  war  were  a  suspension  of  Habeas  Corpus5 
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every  thing  had  been  said  when  Congress  was  authorized  to 
declare  war.  No  further  declaration  was  needed.  It  is  against 
correct  rules  of  construction  to  hold  that  Habeas  Corpus  sus- 
pension is  intended  to  be  merely  one  of  the  means  of  war. 
They  might  as  well  have  provided  for  making  war  in  one  para- 
graph, and  then  have  provided,  as  a  separate  and  distinct  power, 
authority  to  kill  and  capture  enemies  in  battle.  War  may  be 
made.  In  addition  to  making  war,  Habeas  Corpus  may  be 
suspended  in  certain  contingencies. 

Learned  counsel,  on  the  other  side,  has  called  our  attention 
to  the  act  of  Congress  of  March  23,  1863 ;  and  to  another  act 
of  Congress,  showing  that  the  offense  with  which  petitioner  is 
charged  is  an  offense  against  the  civil  law,  and  punishable  under 
a  law  of  Congress ;  one  for  which  he  may  be  held  and  tried 
before  the  civil  tribunals.  Neither  of  these  acts  interferes  with 
my  argument.  The  first  section  of  the  act  of  March  23,  1863/ 
authorizes  the  President,  in  contingencies  there  named,  to  sus- 
pend the  writ  of  Habeas  Corpus.  The  learned  counsel  says  he 
has  not  suspended  it.  Undoubtedly,  if  he  had  suspended  it, 
there  would  be  an  end  of  this  case.  I  do  not  claim  that  it  is 
suspended.  My  whole  argument  proceeds  on  the  ground  that  it 
is  not  suspended,  but  in  full  force.  That  act  of  Congress  is 
based  upon  the  idea  that  arrests  had  before  that  time  been  made, 
and  might  again  be  made,  which  could  only  be  sustained  by  a 
suspension  of  Habeas  Corpus ;  in  other  words,  arrests,  not  sus- 
tainable by  the  laws  of  war,  or  by  any  other  law,  except  the 
extreme  demands  of  public  safety  when  "  in  cases  of  rebellion 
or  invasion  the  public  safety  may  require."  The  suspension  of 
Habeas  Corpus  is  a  suspension  of  a  right  to  inquire  into  the 
legality  of  an  arrest ;  for  if  it  can  be  shown  that  the  arrest  was 
lawful,  there  is  no  need  to  suspend  the  Habeas  Corpus.  War 
had  long  before  been  recognized  and  legalized.  Nothing  is 
more  certain  in  law  than  that  military  men,  in  time  of  war,  are 
legally  protected  in  doing  the  acts  authorized  by  the  laws  of 
war.  Such  acts  are  in  no  sense  unlawful.  But  this  act  of  Con- 
gress, sec.  4,  provides  an  indemnity  for  acts  done  by  the  Presi- 
dent, or   under   his    authority,   which  was   wholly  unnecessary 
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unless  it  contemplated  acts  not  defensible  under  the  laws  of  war. 
The  act  neither  reprobates  nor  prohibits.  It  contemplates  the 
necessity,  allows  the  act,  and  provides  for  it.  One  of  two  con- 
structions is  necessary.  It  refers  only  to  such  arrests  as  have 
been  made  under  a  suspension  of  Habeas  Corpus,  in  which 
construction  it  does  not  apply  to  this  case ;  or  it  provides  for 
irregular  arrests,  without  process  or  with  defective  process, 
which  might,  if  Habeas  Corpus  were  sustained,  be  discharged 
under  it.  But  in  no  event  does  it  contemplate  the  discharge 
of  an  arrest  by  Habeas  Corpus,  unless  or  until  the  steps  there 
pointed  out  shall  have  been  first  taken,  or  the  contingency  there 
provided  for  shall  have  happened.  If  learned  counsel,  therefore, 
bring  themselves  under  the  operation  of  this  act,  they  defeat 
their  application  here,  and  are  remitted  to  another  mode  of 
relief.  If  this  act  does  not  apply,  it  is  outside  of  the  case,  and 
need  not  be  further  discussed.  If  it  does  apply,  it  is  fatal  to 
this  petition.  I  understand  learned  counsel  to  admit  that  it 
does  not  apply  here,  and  in  this  I  agree  with  him.  It  is  an 
undoubted  principle  of  public  law,  that  persons  captured  or 
seized  under  the  laws  of  war  are  prisoners  of  war.  They  may 
be  guilty  of  civil  offenses,  punishable  by  the  civil  tribunals.  Im- 
prisonment under  the  laws  of  war  does  not  discharge  them  from 
their  offenses.  They  are  or  may  be  held  until  they  can  be 
brought  to  a  legal  trial  in  a  time  of  restored  tranquillity.  Ne- 
cessity forbids  their  running  at  large  ;  humanity  forbids  to  put 
them  on  trial  at  a  time  so  unfavorable  to  the  proceedings  of 
pure  and  sacred  justice.  (Vattel,  426.)  The  act  of  March  23, 
1863,  is  expressly  limited,  in  its  operations,  to  prisoners  who 
are  held  "  otherwise  than  as  prisoners  of  war." 

The  President's  proclamation  of  September  24,  1862,  suspend- 
ing Habeas  Corpus  and  declaring  martial  law,  is  not  referred  to 
in  the  act  of  March  23,  1863,  nor  published  in  the  regular 
edition  of  laws.  I  have  no  knowledge  that  it  has  been  with- 
drawn or  superseded,  otherwise  than  as  a  matter  of  inference 
from  the  act  of  Congress.  If  it  remains  in  force,  it  ends  this 
application.  I  choose  rather  not  to  rely  upon  it.  There  is  no 
inference  to  be  drawn  from   the   act  of  Congress   against  that 
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part  of  it  which  proclaims  martial  law  ;  but  in  the  view  I  am 
urging  of  the  principles  of  public  law,  such  a  proclamation  can 
perform  no  office  except  to  give  publicity  to  a  fact  before  exist- 
ing. To  whatever  extent  the  fact  of  war  brought  into  play  the 
laws  of  war,  those  laws  had  their  full  force  without  a  proclama- 
tion ;  to  that  extent  a  proclamation  was  proper,  but  unnecessary. 
Beyond  that  it  was  nugatory,  and  could  not  add  one  cubit  to  the 
stature  of  war.  A  proclamation  of  martial  law  is  often  con- 
founded with,  and  considered  equivalent  to,  a  suspension  of 
Habeas  Corpus.  But  this  is  inaccurate.  If  the  President  had 
authority  to  issue  such  a  proclamation,  and  has  not  rescinded  it, 
nothing  can  be  more  clear  than  that  Congress  had  no  power  to 
rescind  it.  But  I  do  not  choose  to  embarrass  the  discussion  by 
relying  upon  a  document  which  there  is  plausible  ground  to  sup- 
pose Congress  might  not  have  considered  in  force. 

Having  cleared  the  field  of  argument  from  such  chances  of 
misapprehension  and  confusion  as  prudence  required,  I  recur 
to  the  proposition  advanced  by  learned  counsel  on  the  other 
side,  and  which  I  had  intended  to  advance  myself,  though 
scarcely  necessary  to  be  mentioned. 

A  proceeding  of  Habeas  Corpus  is  in  the  nature  of  a  writ  of 
error,  to  inquire  into  the  legality  of  the  commitment  or  arrest. 
If  the  application  shows  the  arrest  complained  of  was  a  lawful 
one,  the  Court  will  go  no  further.  It  will  not  put  a  defendant 
to  show,  by  his  answer,  what  is  already  shown  by  the  petition. 
On  this  I  suppose  I  have  the  happiness  to  agree  with  learned 
counsel  on  the  other  side.  I  have  also  the  happiness  to  agree 
with  him  that  the  right  of  Habeas  Corpus  has  not,  in  this  case, 
been  suspended,  but  is  to  be  treated  as  in  full  force,  with  neither 
more  nor  less  respect  than  is  habitually  paid  to  it  in  courts  of 
justice. 

I  claim,  then,  that  the  facts  before  this  Court  show  that  the 
arrest  of  Clement  L.  Vallandigham,  by  Ambrose  E.  Burnside, 
a  Major-General  in  the  United  States  service,  commanding  in 
the  Department  of  the  Ohio,  was  a  legal  and  justifiable  arrest. 
For  the  facts  showing  its  legality  I  rely,  1.  On  the  petition  and 
affidavit  of  the  prisoner ;  2.  On  facts  of  current  public  history  of 
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which  the  Court  is  bound  to  take  judicial  cognizance.  Among 
the  facts  of  public  history,  I  need  recall  but  few.  Unfortunately, 
the  country  is  involved  in  dangers  so  many  and  so  critical,  that 
its  people  neither  do  nor  can  divert  their  thoughts  to  other  topics. 

There  is  on  foot  an  organized  insurrection,  holding  by  mili- 
tary force  a  large  part  of  the  United  States,  and  controlling  the 
political  organization  of  at  least  twelve  States  of  the  Union.  It 
has  put  into  the  field  armies  of  such  strength  that  the  armies  of 
the  United  States  have  not  been  able  to  overcome  them.  Bat- 
tles of  great  magnitude  are  fought,  and  prisoners  mutually  cap- 
tured and  exchanged.  In  short,  we  have,  for  two  years,  been  in 
a  recognized  state  of  civil  war,  on  a  scale  large  and  destructive, 
almost  beyond  historical  comparison.  This  insurrection  claims 
to  have  so  much  power  as  to  be  beyond  the  means  of  the  gov- 
ernment to  overcome,  and  to  be  entitled  to  be  recognized  by 
foreign  nations  as  an  independent  power.  Were  it  possible  to 
doubt  the  imminence  of  the  danger,  and  extremity  of  peril  from 
what  we  see  around  us,  we  should  be  warned  of  it  by  the  admo- 
nitions of  foreign  governments  holding  the  relations  of  friendly 
governments,  and  claiming  to  be  impartial.  They  freely  express 
the  opinion  that  our  danger  is  not  merely  extreme,  but  irreme- 
diable ;  that  the  Constitution,  and  all  hopes  founded  upon  it, 
must  perish. 

This  insurrection  has  for  impulse,  feelings  and  opinions  grow- 
ing out  of  the  past  civil  history  of  the  country.  As  a  matter 
of  course  it  can  not  be,  and  as  a  matter  of  fact  it  is  not,  limited 
to  places,  or  described  by  geographical  descriptions.  In  some 
parts  of  the  country  it  dominates  society ;  in  other  parts  it  is 
dominated  by  the  regular  civil  administration.  We  hear  of  no 
place  so  dark  but  that  some  weak  prayers  are  uttered  for  the 
Constitution ;  and  of  no  place  so  bright  but  that  lurking  treason 
sometimes  leaves  its  trail,  or  shows,  through  all  disguises,  its 
sinister  unrest. 

The  power  and  wants  of  the  insurrection  are  not  all  nor  chiefly 
military.  It  needs  not  only  food,  clothing,  arms,  medicine,  but 
it  needs  hope  and  sympathy.  It  needs  moral  aid  to  sustain  it 
against  reactionary  tendencies.     It  needs  argument  to  represent 
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its  origin  and  claims  to  respect  favorably  before  the  world.  It 
needs  information  concerning  the  strength,  disposition,  and 
movements  of  government  force.  It  needs  help  to  paralyze  and 
divide  opinions  among  those  who  sustain  the  government,  and 
needs  help  to  hinder  and  embarrass  its  councils.  It  needs  that 
troops  should  be  withheld  from  government,  and  its  financial 
credit  shaken.  It  needs  that  government  should  lack  confidence 
in  itself,  and  become  discouraged.  It  needs  that  an  opinion 
should  prevail  in  the  world  that  the  government  is  incapable  of 
success,  and  unworthy  of  sympathy.  Who  can  help  it  in  either 
particular  I  have  named,  can  help  it  as  effectually  as  by  bearing 
arms  for  it.  Wherever  in  the  United  States  a  wish  is  enter- 
tained to  give  such  help,  and  such  wish  is  carried  to  its  appro- 
priate act,  there  is  the  place  of  the  insurrection.  Since  all  these 
helps  combine  to  make  up  the  strength  of  the  insurrection,  war 
is  necessarily  made  upon  them  all,  when  made  upon  the  insur- 
rection. Since  each  one  of  the  insurrectionary  forces  holds  in 
check  or  neutralizes  a  corresponding  government  force,  and 
since  government  is  in  such  extremity  as  not  safely  to  allow 
any  part  of  its  forces  to  withdraw  from  the  struggle,  it  has  no 
recourse  but  to  strike  at  whatever  part  of  the  insurrection  it 
shall  find  exposed.  All  this  is  implied  in  war,  and  in  this  war 
with  especial  cogency.  "  If  war  be  actually  levied — that  is,  if  a 
body  of  men  be  actually  assembled  for  the  purpose  of  effecting 
by  force  a  treasonable  purpose — all  those  who  perform  any  part, 
however  minute,  or  however  remote  from  the  scene  of  action, 
and  who  are  actually  leagued  in  the  general  conspiracy,  are  to 
be  considered  as  traitors."     (4  Cranch,  126.) 

The  Constitution  being  paralyzed  and  suspended  to  the  extent 
described,  we  may  notice  the  situation  and  condition  of  the  State 
of  Ohio,  where  the  petition  states  the  arrest  to  have  been  made. 
Geographically  it  is  midway  between  east  and  west,  bordered 
on  the  south  by  Virginia  and  Kentucky,  both  States  occupied 
by  contending  armies,  and  over  which  the  tide  of  war  advances 
and  recedes  according  as  its  fortunes  incline  to  one  side  or  the 
other.  On  the  north  is  Lake  Erie,  over  which  England  and 
America  hold  a  divided  sway.     In  the  event  of  a  war  with  En- 
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gland,  on  the  very  verge  of  which  we  have  sometimes  seemed, 
a  contest  for  supremacy  on  that  great  lake  would  be  inevitable. 
Such  a  war  is  one  of  the  hopes  of  the  insurrection,  and  has 
been  schemed  for  with  amazing  audacity.  A  military  occupa- 
tion of  either  line  of  railroad  running  through  Ohio,  from  the 
river  to  the  lake,  would  sever  the  North-western  from  the 
North-eastern  States.  The  population  of  the  State  is  made  up 
of  all  the  conflicting  elements  now  lighting  the  blaze  of  civil 
war  in  the  country.  The  feelings  of  all  are  represented  here. 
None  of  the  extremes  and  none  of  the  means  are  wanting. 
That  these  elements  should  be  carrying  on  a  bloody  strife  in  the 
immediate  neighborhood,  and  no  strife  be  kindled  here,  is  im- 
probable in  theory  and  untrue  in  fact.  The  insurrection  in  Ohio 
is  dominated  by  the  federal  authorities,  and  operates  in  dis- 
guise, but  it  meets  and  receives  constant  attention.  The  argu- 
ments for  insurrection  made  in  South  Carolina  are  openly 
repeated  in  Ohio.  The  charges  there  made  against  the  govern- 
ment and  those  who  administer  it,  as  a  provocation  for  rebellion, 
are  openly  made  here,  and  with  not  much  difference  in  the 
degree  of  animosity.  The  South  Carolina  orators,  it  is  true, 
draw  a  different  conclusion  from  their  arguments  and  charges 
from  that  which  is  drawn  here  from  the  same  arguments  and 
charges.  There,  for  the  reasons  stated,  they  declare  eternal 
hostility  to  the  Union;  here,  eternal  fidelity  to  it.  The  means 
to  accomplish  these  diverse  results,  however,  are  the  same.  In 
South  Carolina  they  propose  to  overthrow  Lincoln  and  his  min- 
ions, in  order  to  destroy  the  Union ;  here  it  is  proposed,  in 
order  to  save  the  Union.  There  and  here  each  foot  steps  in  the 
other's  track ;  the  toes  all  point  in  the  same  way,  but  they  claim 
to  be  traveling  in  opposite  directions.  It  is  not  very  long  since 
the  marshal  of  this  district  was  obliged  to  call  for  military  force 
to  suppress  a  revolt  in  Noble  County  in  this  State ;  still  later 
was  a  military  force  necessary  to  save  Dayton  from  the  ravages 
of  a  similar  revolt.  In  numerous  instances  in  Indiana  military 
force  has  been  necessary.  These  are  all  fingers  of  the  same 
hand.  Your  Honor  does  not  forget  how  recently  the  records  of 
this  Court  were  removed,  in  order  to  save  them  from  the  con- 
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tingencies  of  an  invasion  by  insurrectionary  forces ;  nor  how 
recently,  by  voluntary  labor,  the  people  of  this  city  raised  em- 
bankments and  forts  to  protect  it  from  the  insurrection.  Nor  is 
your  Honor  uninformed  that  these  defenses  are  kept,  day  and 
night,  in  a  state  of  preparation,  armed  and  supported.  This 
Court  is  sitting,  as  it  were,  in  garrison.  We  are  deliberating 
under  the  protection  of  the  guns  of  Newport  and  Covington. 
At  various  parts  of  the  State  are  camps.  The  streets  of  our 
cities  are  patroled  by  military  guards.  Has  our  government 
nothing  to  do  that  it  should  vex  itself,  and  waste  its  means  by 
these  precautions,  if  not  known  to  be  necessary  ? 

An  inference  is  unavoidably  drawn  of  the  importance  of  a 
given  field  of  operations,  by  the  officers  placed  in  charge  of  it. 
General  Wright,  who  was  first  sent  to  command  this  Depart- 
ment, was  a  man  eminent  for  military  science  and  clear  abilities. 
His  undemonstrative  habits  and  retiring  manners  prevented  the 
high  popular  appreciation  which  he  deserved.  The  next  com- 
mander sent  us  is  General  Burnside,  of  Hatteras  Inlet,  of 
Roanoke  Island,  of  Newbern,  of  South  Mountain,  of  Antietam, 
of  Fredericksburg ;  a  General  not  inferior  in  ability,  nor  second 
to  any  other  in  the  affections  of  his  countrymen.  With  him 
comes  that  famous  army  corps,  young  in  organization,  but 
already  old  in  sacrifices  and  in  glory.  Next  in  command,  for 
Ohio,  they  send  us  the  very  Bayard  of  American  volunteers, 
whose  cool  heroism  at  South  Mountain  was  looked  upon  as  an 
ample  response  to  the  high  expectations  formed  of  him  from 
his  accomplishments  and  previous  services,  and  who  crowned 
them  all  at  Antietam  Creek  by  performing  there,  with  Ohio 
troops,  trained  under  his  own  eye,  a  feat  of  arms  fit  to  be  com- 
pared with  the  far-famed  passage  of  the  Bridge  of  Lodi.  If 
the  government  can  afford  such  Generals  for  the  safe  places, 
what  can  it  afford  to  the  dangerous  places? 

Why  are  these  men  here?  Have  they,  at  any  time  since  the 
war  begun,  sought  any  other  but  the  place  of  danger?  They 
are  here — they  are  sent  here  for  war :  to  lay  the  same  military 
hand  upon  this  insurrection  wherever  they  can  find  it,  in  small 
force  or  large  force,  before  them  or  behind  them,  which  they 
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have  laid  upon  it  elsewhere.  They  are  not  here  to  cry  peace, 
when  there  is  no  peace ;  not  here  to  trifle  with  danger,  or  be 
trifled  with  by  it.  They  are  patriot  Generals,  commanding  forces 
in  the  field  in  the  presence  of  the  enemy,  constrained  by  their 
love  of  country,  and  in  the  fear  of  God  only,  to  strike.  Are 
they  to  fold  their  arms  and  sleep  while  the  incitements  to  insur- 
rection multiply  around  them,  and  until  words  shall  find  their 
way  to  appropriate  acts  ?  Are  they  to  wait  until  the  wires  shall 
be  cut,  railroad  tracks  torn  up,  and  this  great  base  of  supplies, 
this  great  thoroughfare  for  the  transit  of  troops,  this  great 
center  and  focus  of  conflicting  elements,  is  in  a  blaze,  before  they 
can  act?  Must  they  wait  until  apprehended  mischief  shall  be- 
come irremediable  before  they  can  attempt  a  remedy?  Jefferson 
Davis  would  answer  "  Yes ! "  Traitors  and  abettors  of  treason 
would  everywhere  answer  "  Yes ! "  I  seem  to  hear  a  solemn 
accord  of  voices  rising  from  the  graves  of  the  founders  of  the 
Constitution  saying  "No!"  And  I  seem  to  hear  the  response 
of  loyal  and  true  friends  of  liberty  everywhere  swelling  to  a 
multitudinous  and  imperative  "  Amen ! " 

I  may  as  well  here  say  what  I  have  to  say  concerning  the 
paper  presented  by  General  Burnside.  It  is  eminently  respect- 
ful to  this  Court  and  to  the  people.  It  is  honorable  to  the  feel- 
ings of  the  General,  and  creditable  to  his  judgment.  Anxious 
for  the  cause  he  represents,  and  needing  the  affections  of  the 
people  to  uphold  him  in  his  great  work,  it  was  natural,  and  it 
was  proper,  that  he  should  desire  not  to  be  misunderstood.  It 
was  natural  and  proper  that  he  should  give  his  most  sacred 
assurances  of  his  purpose  not  to  assail  liberty  but  to  defend  it.. 
But,  in  my  judgment,  it  was  not  necessary.  The  General  is 
modest — I  will  not  say  too  modest.  The  people  know  him  bet- 
ter than  he  seems  to  think.  They  know  him  by  acts  which 
speak  louder  than  words.  His  principles  and  motives  are  as 
visible  to  them  as  the  shining  track  of  the  sun.  They  know 
him  as  one  of  the  first,  then  unheralded  by  fame,  to  bare 
his  bosom  to  the  bolts  of  this  war.  They  know  him  as  one 
whose  political  opinions  and  prejudices  were  strong  against  the 

present  Administration,  but  who  subordinated  these  to  a  sense 
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of  the  necessity  of  saving  the  Constitution.  They  know  him  as 
one  who  has  passed  through  perils  innumerable,  and  has  borne, 
with  equal  constancy,  victory  and  defeat;  who,  in  all  vicissitudes, 
has  stood  as  a  rock  against  which  the  waves  of  sedition  dash 
and  are  broken.  His  acts  are  his  explanation.  He  needed 
and  will  need  no  other. 

I  have  listened  with  interest  and  attention  to  the  comments 
and  criticisms  of  the  eloquent  advocate  for  Mr.  Vallandigham, 
on  this  paper.  Considering  his  zeal,  his  ingenuity,  and  his  duty 
as  an  advocate,  I  am  gratified  to  see  how  little  he  found  to 
complain  of.  We  are  entitled,  since  it  has  passed  this  ordeal, 
to  rest  upon  it  as  not  only  substantially  unobjectionable,  but  in 
form  and  language  prudent.  It  was,  of  course,  the  duty  of  the 
advocate  to  imply,  in  his  criticism,  if  he  did  not  state,  that  lib- 
erty of  speech  is  chiefly  in  danger  from  the  Generals  who  fight 
to  uphold  it,  and  not  from  the  politicians  who  seek  to  render 
the  services  of  the  Generals  ineffectual.  It  was  properly  within 
the  arts  of  advocacy  to  drop  out  of  sight  the  fact  that  liberty 
of  speech,  with  other  sacred  and  indispensable  rights,  have  no 
adequate  guarantee  or  defense  except  in  the  safety  of  the  gov- 
ernment ordained  to  establish  justice  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity.  It  was  not  in  the  line 
of  his  duty  to  remind  us  that  the  only  way  now  to  save  liberty 
of  speech  is  to  save  the  government  which  was  made  to  protect 
it.  Let  us  imagine  that  at  the  large  meeting  addressed  by  Mr. 
Vallandigham,  and  during  the  delivery  of  his  speech,  an  indi- 
vidual had  risen  from  the  audience  and  commenced  there  a 
harangue  in  favor  of  the  liberty  of  speech.  Who,  then,  would 
be  the  defender  of  free  speech,  the  man  who  raised  for  it  an 
untimely  clamor,  or  the  constable  who  should  seize  him  and  sup- 
press the  disturbance  ?  The  right  of  free  speech  is  only  one 
of  the  rights  secured  by  civil  liberty,  and,  like  other  rights,  is 
subjected  to  some  limitations  necessary  for  the  safety  of  all. 
Civil  liberty  is  defined  to  be,  "  the  liberty  of  men  in  a  state  of 
society,  or  natural  liberty,  so  far  only  abridged  and  restrained 
as  is  necessary  and  expedient  for  the  safety  and  interest  of  the 
society,  state,  or  nation." 
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I  understood  the  learned  counsel  to  intimate  that  government 
would  receive  the  unanimous  support  of  the  people  of  Ohio,  if 
it  would  do  nothing  which  displeased  any  of  them.  "  Touch  not 
the  liberty  of  the  citizen,  and  we,  in  Ohio,  at  least,  will  be 
unanimous."  May  it  please  your  Honor,  the  liberty  of  the  citi- 
zen is  touched  when  he  is  compelled,  either  by  a  sense  of  duty, 
or  by  conscription,  to  enter  the  army.  The  liberty  of  the  citi- 
zen is  touched  when  he  is  forbidden  to  pass  the  lines  of  any 
encampment.  The  liberty  of  the  citizen  is  touched  when  he  is 
forbidden  to  sell  arms  and  munitions  of  war,  or  to  carry  inform- 
ation to  the  enemy.  Learned  counsel  is  under  a  mistake.  We, 
in  Ohio,  could  not  be  unanimous  in  leaving  such  liberties  un- 
touched. The  liberty  to  stay  at  home  from  war  is  at  least  as 
sacred  as  the  liberty  to  make  popular  harangues.  But  since  all 
these  liberties  are  assailed  by  war,  they  must  be  defended  by 
war.  We,  in  Ohio,  never  could  be  unanimous  in  approving  the 
action  of  a  government  which  should  force  one  portion  of  the 
population  to  enter  the  army,  and  allow  another  portion  of  it  to 
discourage,  demoralize,  and  weaken  that  army.  Unanimity,  on 
such  conditions,  is  impossible.  But  this  suggestion  of  unanimity 
is  not  quite  new.  The  zeal  of  the  advocate,  the  charming  voice, 
the  stirring  elocution  with  which  it  is  now  reproduced,  does  all 
that  is  possible  to  redeem  it  from  its  early  associations.  But  we 
can  not  forget  that  the  same  thing  has  played  a  conspicuous 
part  in  the  history  of  the  last  few  years.  At  the  last  presi- 
dential election  it  happened,  as  it  had  on  all  preceding  simi- 
lar occasions,  that  a  majority  of  lawful  votes,  constitutionally 
cast,  elected  a  President  of  the  United  States,  and  placed  the 
federal  administration  in  the  hands  of  persons  agreeing  in 
opinion,  or  supposed  to  agree  with  that  majority.  It  happened, 
as  it  had  ordinarily  happened  before,  that  the  minority  did  not 
agree  with  the  majority,  either  as  to  principles  or  as  to  the 
men  selected.  It  claimed  to  believe  the  majority  in  the  wrong, 
and  no  minority  could  find  provocation  or  excuse  for  being  in 
the  minority,  unless  it  did  believe  the  majority  in  the  wrong. 
It  is  not  now  necessary  to  inquire  which  were  right  in  their 
preferences  and  opinions.     The  minority  were  fatally  wrong  in 
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this,  that  they  refused  the  arbitrament  provided  in  the  Consti- 
tution for  the  settlement  of  such  controversies.  The  new 
administration  must  yield,  because  the  minority  found  itself 
unwilling  to  yield.  The  old  Constitution  must  be  changed  by 
new  conditions,  or  run  the  risk  of  overthrow.  In  other  words, 
it  must  be  overthrown  in  its  most  vital  principles,  by  compelling 
a  majority  to  accept  terms  from  a  minority,  accompanied  by 
threats  of  war,  or  it  might  be  nominally  kept  alive  by  consent- 
ing to  abdicate  its  functions.  All  that  the  secession  leaders 
proposed  was,  that  they  should  be  allowed  to  administer  the 
government  when  elected,  and,  also,  when  not  elected.  They 
were  willing  to  respect  the  constitutional  rights  of  elections,  pro- 
vided it  should  be  conceded  that  if  they  were  beaten  they  should 
go  on  with  public  affairs  the  same  as  if  they  had  been  elected. 
They  were  willing  to  take  the  responsibility  of  judging  what 
they  would  like  to  do,  and  all  they  asked  was  the  liberty  to  do 
it.  "  Touch  not  our  liberties,  and  we  can  be  unanimous !  "  The 
same  old  fallacy  reappears  in  every  phase  of  the  insurrection ; 
sometimes  with  and  sometimes  without  disguise.  Neither  change 
of  wigs,  nor  change  of  clothing,  nor  presence  nor  absence  of 
burnt  cork,  can  hide  its  well-known  gait  and  physiognomy. 
The  insurrection  will  support  the  government,  provided  the  gov- 
ernment will  support  the  insurrection ;  but  the  government  must 
consent  to  abdicate  its  functions,  and  permit  others  to  judge 
what  ought  to  be  done,  before  it  can  be  supported.  One  of  its 
favorite  disguises  is  to  desire  to  support  the  government,  pro- 
vided it  were  in  proper  hands ;  but  to  be  unable  to  support  it 
in  its  present  hands.  The  proper  hands,  and  the  only  proper 
hands  for  government  to  be  in,  are  the  hands  in  which  the  Con- 
stitution places  it.  If  the  whole  country  should  believe  any 
particular  hands  to  be  the  most  suitable,  those  hands  would  be 
chosen.  He  who  can  not  support  the  government  on  the  terms 
pointed  out  in  the  Constitution,  by  recognizing  as  the  proper 
hands  for  its  administration  the  hands  in  which  the  law  places 
it,  is  not  a  friend,  but  an  enemy  of  the  Constitution.  What  he 
means  by  liberty  is  not  that  qualified  liberty  in  which  all  may 
share,  but  a  selfish,  tyrannical,  irresponsible  liberty  to  have  his 
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own  way,  without  reference  to  the  wishes  or  convenience  of 
others.  This  notion  of  selfish  and  irresponsible  liberty  is  an 
unfailing  test  and  earmark  of  the  insurrection.  Whatever  other 
appearances  it  may  put  on,  it  can  always  be  known  and  iden- 
tified by  this.  No  darkness  can  conceal,  no  dazzling  light 
transform  it.  Wherever  it  may  be  found,  there  is  insurrection, 
in  spirit  at  least,  and,  according  to  different  grades  of  courage, 
in  action  also.  This  kind  of  liberty  can  not  live  at  the  same 
time  with  the  liberty  which  our  Constitution  was  ordained  to 
secure.  Government  must  lay  hands  upon  it  or  die.  Danger- 
ous as  its  hostility  may  be,  its  embrace  would  be  more  fatal. 
Its  hostility  may,  in  time,  destroy  the  government,  but  any 
government  consenting  to  make  terms  with  it  is  already 
dead. 

My  eloquent  friend  on  the  other  side  desires  to  know  what 
may  be  General  Burnside's  notion  concerning  the  people,  that 
he  should  fear  the  effect  of  Vallandigham's  speeches  ?  On  this 
subject  I  can  only  exercise  my  privileges  of  observation.  I 
infer,  from  General  Burnside's  bearing  and  habits,  that  his 
opinions  concerning  the  people  are,  in  an  eminent  degree, 
respectful.  I  have  an  impression  that  he  regards  them  and 
theirs  with  affectionate  and  undoubting  confidence.  I  presume 
he  thinks  that  if  the  people  of  Ohio  can  be  persuaded  that 
the  war  is  a  wicked  one,  they  will  give  it  a  much  less  cor- 
dial support  than  they  otherwise  would.  I  presume  he  thinks 
well  enough  of  them  to  suppose  that  if  they  can  be  persuaded 
to  believe  their  government  is  striving  to  enslave  them,  they 
will  resist  it,  with  life  and  means  and  sacred  honor.  I  do  not 
suppose  he  is  authorized  to  think  so  meanly  of  them  as  to 
imagine  they  would  not  make  forcible  resistance  to  an  effort  to 
enslave  them.  Three  years  ago,  he  might  have  imagined,  as 
many  others  of  us  did,  that  such  persuasions  could  never  go 
beyond  words,  and  would  spend  themselves  in  mere  political 
heats.  But  he  has  seen  the  result  of  such  experiments  in  South 
Carolina,  Virginia,  and  over  a  large  section  of  the  Union.  The 
people  yet  loyal  to  the  Constitution  have  intrusted  to  him  their 
sons,  and  he  has  seen  them  go  down  in  battle  on  many  contested 
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fields,  to  counteract  the  effect  of  just  such  persuasions.  I  infer 
that  it  has  occurred  to  him,  by  this  time,  that  there  is  danger  of 
the  effects  of  such  persuasion.  It  would  not  surprise  me  to  learn 
that  he  now  looks  back  with  regret,  and  wonders  why  the  insti- 
gators and  ringleaders  could  not  have  been  seized  before  yet 
their  treasonable  words  bore  fruit  in  treasonable  war  ! — why  we 
ever  felt  justified  in  thinking  so  meanly  of  the  people  of  any 
section  of  the  country  as  to  suppose  they  could  be  persuaded 
their  liberties  were  attacked,  and  yet  not  make  an  appropriate 
resistance  !  Perhaps  he  may  feel  not  a  little  distress  when  he 
reflects  that  all  this  bloodshed  might  have  been  saved,  but  was 
not,  by  a  little  timely  vigor.  I  have  not  the  least  suspicion  that 
he  doubts  the  right  of  government  to  protect  the  people  from 
such  calamities.  If  it  may  crush  treason  in  its  blossom  and 
fruitage,  how  much  more  in  its  beginning.  I  can  imagine  a 
patriot  General — for  aught  I  know,  General  Burnside  may  be 
the  man — who  should  say  to  himself,  "I,  too,  am  one  of  the  peo- 
ple. These  men,  who  fight  under  my  command,  are  my  neigh- 
bors. Yonder  men,  who  meet  us  in  battle,  are  our  countrymen. 
Have  not  these  baleful  experiments  of  an  unbridled  license  of 
tongue  been  carried  far  enough?  May  we  not,  at  length,  cease 
to  trifle,  and  do  what  is  possible  to  check  these  rivers  of  blood, 
by  obstructing  the  head-waters  from  which  they  flow  !  All  other 
experiments  having  failed,  may  we  not,  as  a  last  resort,  listen 
to  the  dictates  of  common  sense  ?  " 

I  do  not  propose  to  follow  learned  counsel  in  all  their  com- 
ments on  General  Burnside's  statement.  I  do  not  complain  of 
criticism.  I  have  said  enough  not  to  leave  myself  open  to  the 
suspicion  of  slighting  the  remarks  offered  by  counsel.  I  am 
now  at  liberty  to  pay  that  statement  the  practical  compliment 
of  trusting  it  to  stand  on  its  own  merits.  But  before  I  pass 
from  the  theme,  I  must  acknowledge  the  respect  paid  to  General 
Burnside's  patriotism.  *It  seems  to  be  conceded  that  the  purity 
and  nobleness  of  his  motives  are  unquestionable.  Whatever 
criticism  is  bestowed  on  other  things,  when  counsel  approaches 
an  allusion  to  motives,  he  is  conscious  of  a  pure  atmosphere  and 
a  high  presence.    Like  Moses  approaching  the  burning  bush,  he 
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seems,  as  it  were,  to   pull  off  hat  and  shoes,  and  acknowledge 
himself  to  be  standing  on  holy  ground. 

Let  us,  then,  turn  to  the  petition  of  Clement  L.  Vallandigham, 
and  see  how  it  presents  him.  I  know  nothing,  and  desire  to 
know  nothing,  of  the  man  in  this  case,  except  what  is  shown  'by 
the  papers  before  us.  It  is  neither  my  habit  nor  my  pleasure 
to  incumber  an  argument  with  personalities.  But  I  may  say, 
and  I  will  say,  that  if  Mr.  Vallandigham  be  a  public  man,  aspir- 
ing to  lead  public  opinion  in  this  great  crisis,  and  be,  in  fact, 
disloyal  to  the  Constitution,  or  if  he  be  of  that  bat-like  nature, 
which  flits  and  flickers  in  the  twilight  between  patriotism  and 
treason,  so  that  it  never  can,  at  a  given  moment,  be  certainly 
known  which  side  he  favors,  then 

r<  May  shame  and  dishonor  sit 
By  his  grave  ever  ; 
Blessings  shall  hallow  it, 
Never  1     No,  never  l" 

The  petition  exhibits  and  sets  forth  a  copy  of  the  charge  under 
which  he  was  arrested.  It  shows  us  exactly  the  ground  of  his 
arrest.  By  referring  to  the  charge  and  specifications,  we  have 
before  us  the  case.  It  is  not  a  little  remarkable  that  no  part  of 
the  charge  or  specification  is  denied.  It  stands  for  the  purpose 
of  this  inquiry,  as  admitted. 

[Mr.  Perry  read  the  charge  and  specifications  as  published  in 
another  place.] 

It  appears  from  this  that  he  publicly  addressed  a  large  meet- 
ing of  citizens.  He  was  not  expressing  in  secrecy  and  seclusion 
his  private  feelings  or  misgivings,  but  seeking  publicity  and  in- 
fluence. The  occasion  and  circumstances  show  the  purpose  to 
have  been  to  produce  an  effect  on  the  public  mind,  to  mold 
public  feeling,  to  shape  public  action.  In  what  direction  ?  The 
charge  says,  by  expressing  his  sympathies  for  those  in  arms 
against  the  Government  of  the  United  States,  by  declaring  dis- 
loyal sentiments  and  opinions.  He  declared  the  war  to  be  wicked 
and  cruel,  and  unnecessary,  and  a  war  not  waged  for  the  pres- 
ervation of  the  Union :  a  war  for  crushing  out  liberty  and  erect- 
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ing  a  despotism.  What  is  this  but  saying  that  those  who  fight 
against  the  United  States  are  in  the  right,  and  that  it  would  be 
cowardly  and  dishonorable  not  to  fight  against  the  United  States  ? 
In  what  more  plain  or  cogent  language  could  he  urge  his  au- 
dience themselves  to  take  up  arms  against  their  government? 
If  those  who  heard  him  could  not  be  incited  to  fight  against  a 
government  by  persuading  them  it  was  making  an  unjust  and 
cruel  war  to  crush  out  liberty,  how  else  could  he  expect  to  in- 
cite them  ?  If  he  did  not  hope  to  persuade  them  to  join  their 
sympathies  and  efforts  with  the  enemies  of  the  United  States, 
by  convincing  them  that  these  enemies  are  in  the  right,  fight- 
ing and  suffering  to  prevent  the  overthrow  of  liberty,  standing 
up  against  wickedness  and  cruelty,  what  must  he  have  thought 
of  his  audience  ?  What  else  but  the  legitimate  result  of  his 
argument  can  we  impute  fairly  as  the  object  of  his  hopes  ?  To 
whatever  extent  they  believe  him,  they  must  be  poor,  dumb  dogs 
not  to  rally,  and  rally  at  once,  for  the  overthrow  of  their  own 
government,  and  for  the  support  of  those  who  make  war  upon 
it.  But  he  did  not  leave  it  to  be  inferred.  He  declared  it  to 
be  a  war  for  the  enslavement  of  the  whites  and  the  freedom  of 
the  blacks.  Which  of  the  two  was,  in  his  opinion,  the  greater 
outrage,  he  does  not  appear  to  have  stated.  It  is  one  of  the 
unmistakable  marks  of  the  insurrection,  by  which  it  can  always 
be  identified,  that  its  declarations  for  liberty  are  for  a  selfish 
and  brutal  liberty,  which  includes  the  liberty  of  injuring  or  dis- 
regarding others.  If  his  white  audience  were  not  willing  to  be 
enslaved,  that  is  to  say,  not  willing  to  endure  the  last  and  most 
degrading  outrage  possible  to  be  inflicted  on  human  nature,  they 
must,  so  far  as  they  believed  him,  resist  their  own  government. 
If  he  himself  believed  what  he  said,  he  must  take  up  arms  to 
resist  the  government,  or  stand  a  confessed  poltroon.  A  public 
man,  who  believes  that  his  government  is  guilty  of  the  crimes 
he  imputed,  and  will  not  take  up  arms  against  it,  is  guilty  of 
unspeakable  baseness.  If  his  audience  believed  what  he  told 
them,  they  must  have  looked  upon  advice  not  to  take  up  arms  as 
insincere  or  contemptible.  No  public  man,  no  private  man,  can 
make   such  charges  and  decently  claim  not  to  mean  war.     All 
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insurrections  have  their  pretexts.  The  man  who  furnishes  these 
is  more  guilty  than  the  man  who  believes  them  and  acts  on  them. 
If  the  statements  of  Vallandigham  were  true,  the  pretexts  were 
ample,  not  merely  as  pretexts,  but  as  justification  of  insurrec- 
tion. They  were  more :  they  were  incitements  which  it  would 
be  disgraceful  to  resist,  and  which  human  nature  generally  has 
no  power  to  resist.  The  place  where  such  things  are  done  is 
the  place  of  insurrection,  or  there  is  not  and  can  not  be  a  place 
of  insurrection  anywhere.  If  these  laboratories  of  treason  are  to 
be  kept  in  full  blast,  they  will  manufacture  traitors  faster  than  our 
armies  can  kill  them.  This  cruel  process  finds  no  shelter  under  the 
plea  of  political  discussion.  Whatever  might  be  said  about  ballots 
and  elections,  the  legal  inference  is  that  it  is  intended  to  pro- 
duce the  results  which  would  naturally  flow  from  it.  If  the 
President,  with  all  the  army  and  navy,  and  his  "  minions,"  is  at 
work  to  overthrow  liberty  and  enslave  the  whites,  every  good 
man  must  fear  to  see  that  army  victorious,  and  hail  its  disasters 
with  joy.  Every  good  man  must  strike  to  save  himself  from 
slavery  now  while  he  can.  The  elections  are  far  off,  and  may  be 
too  late.  It  can  not  be  claimed  that  the  motive  was  to  influence 
elections,  because  the  argument  does  not  fit  that  motive.  It  fits 
to  insurrection,  and  that  only.  He  pronounced  General  Orders 
No.  38  to  be  a  base  usurpation,  and  invited  his  hearers  to  resist 
it.  How  resist  it  ?  How  could  they  resist  it,  unless  by  doing 
what  the  order  forbade  to  be  done  ? 

What  was  there  to  be  complained  of  except  by  persons  wish- 
ing to  do,  or  to  have  done  by  others,  the  acts  by  that  order  pro- 
hibited ?  He  invited  to  resist  the  order.  The  order  thus  to  be 
resisted,  prohibited  the  following  acts,  viz.:  Acts  for  the  benefit 
of  the  enemies  of  our  country,  such  as  carrying  of  secret  mails ; 
writing  letters  sent  by  secret  mails ;  secret  recruiting  of  soldiers 
for  the  enemy  inside  our  lines ;  entering  into  agreements  to  pass 
our  lines  for  the  purpose  of  joining  the  enemy;  the  being  con- 
cealed within  our  lines  while  in  the  service  of  the  enemy; 
being  improperly  within  our  lines  by  persons  who  could  give 
private  information  to  the  enemy ;  the  harboring,  protecting, 
concealing,  feeding,  clothing,  or  in  any  way  aiding  the  enemies 
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of  our  country  ;  the  habit  of  declaring  sympathies  for  the  enemy ; 
treason.  These  are  the  things  prohibited  in  Order  No.  38, 
which  Mr.  Vallandigham  invited  his  audience  to  resist.  "  The 
sooner,"  he  told  them,  "  the  people  inform  the  minions  of 
usurped  power  that  they  will  not  submit  to  such  restrictions  on 
their  liberties,  the  better."  The  "  minions"  here  referred  to  were 
the  commanding  General  of  the  Department  and  others  charged 
with  official  duties  under  their  own  government.  The  "  liberties" 
not  allowed  to  be  restricted  were  liberties  to  aid  the  enemies 
of  the  United  States.  He  declared  his  own  purpose  to  do  what 
he  could  to  defeat  the  attempt  now  being  made  to  build  up  a 
monarchy  upon  the  ruins  of  our  free  government.  This  resist- 
ance could  mean  nothing  but  resistance  to  his  own  government, 
which  he  had  before  declared  to  be  making  attempts  to  enslave 
the  whites.  These  appeals  to  that  large  public  meeting  are 
charged  to  have  been  made  " for  the  purpose  of  weakening  the 
power  of  his  own  government  in  its  efforts  to  suppress  an  unlaw- 
ful rebellion ,"  all  of  which  opinions  and  sentiments  "  he  well 
knew  did  aid,  comfort,  and  encourage  those  in  arms  against  the 
government,  and  could  but  induce  in  his  hearers  a  distrust  of 
their  own  government,  and  sympathy  for  those  in  arms  against 
it,  and  a  disposition  to  resist  the  laws  of  the  land" 

Not  one  syllable  of  all  this  is  denied,  and  yet  the  arrest  is 
complained  of  as  unconstitutional. 

It  must  be  so  apparent  as  to  need  no  further  demonstration, 
that  an  arrest  of  some  kind  had  become  necessary  for  the  pre- 
servation of  public  decency.  Either  General  Burnside  and  his 
soldiers  should  have  been  arrested,  or  Vallandigham.  The  only 
open  question  is,  which  was  the  proper  party,  and  whether  a 
mistake  was  made  as  to  the  man.  If  Vallandigham  was  right, 
General  Burnside  and  every  other  officer  of  the  army,  or  navy, 
every  member  of  the  Cabinet,  even  the  President  himself,  should 
be  forthwith  put  under  arrest.  The  Federal  Congress,  which 
voted  supplies  for  the  army  engaged  in  such  a  foray  on  the 
rights  and  interests  of  mankind,  ought  to  be  promptly  dispersed. 
On  the  other  hand,  if  the  President  and  Congress,  and  the  Gov- 
ernment of  the  United  States  are  not  all  criminals,  if  our  Gen- 
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erals  and  soldiers  are  not  all  minions  and  pimps  of  a  wicked 
scheme  to  enslave  the  people.  Vallandigham  ought  to  have  been 
arrested.  The  acts  which  General  Burnside  was  sent  here  to 
perform,  and  the  acts  of  Vallandigham,  considered  as  separate 
acts,  or  as  lines  of  action,  could  not  possibly  go  on  together. 
They  were,  in  their  essence  and  nature,  incompatible  things,  and 
mutually  destructive  of  each  other.  If  General  Burnside  might 
have  arrested  Jefferson  Davis,  and  held  him  a  prisoner,  why 
not  Clement  L.  Vallandigham  ?  If  we  suppose  the  Constitution 
was  intended  to  authorize  two  such  incompatible  and  mutually 
destructive  lines  of  action  at  the  same  time,  we  impute  an  in- 
credible absurdity.  If  it  authorizes  the  drafting  of  one  part  of 
the  population,  the  organizing  of  armies,  and  marching  to  battle 
to  suppress  insurrection,  it  can  not  at  the  same  time  authorize 
the  other  part  of  the  population  to  thwart,  defeat,  and  annul 
their  efforts.  On  the  other  hand,  if  it  authorize  a  portion  of  the 
people  to  attack,  and  resist,  and  discredit  the  government,  it 
can  not  require  the  other  portion  to  make  Avar  to  defeat  them. 
If  the  object  of  the  Constitution  was  to  provide  for  its  own 
destruction  and  protect  its  enemies,  the  arrest  of  Vallandigham 
was  a  mistake  :  Burnside  was  the  man.  But  if  the  object  was 
to  provide  for  the  safety  of  the  Constitution,  and  protect  its 
friends,  no  mistake  has  been  made.  Vallandigham  is  the  man 
to  be  arrested.  It  never  could  have  been  intended  to  allow 
them  both  to  take  the  field  at  the  same  time. 

It  is  claimed  that,  since  Vallandigham  was  not  a  military  man, 
this  arrest  should  have  been  made  by  the  civil  authorities.  I 
understand  the  argument  of  learned  counsel  to  be  placed  on  this 
ground.  Beyond  or  in  addition  to  the  ordinary  arrests  by  civil 
process,  none  other  are  allowed  under  the  Constitution,  except 
such  as  are  authorized  by  military  law.  Military  law,  he  shows 
us,  consists  chiefly  in  the  Rules  and  Articles  of  War,  and  applies 
only  to  persons  engaged  in  the  military  service  of  the  Government. 
The  objection,  therefore,  is  not  one  which  relates  to  time,  place, 
or  circumstance.  It  denies  authority  to  make  such  arrests  at 
any  time,  in  any  place,  or  under  any  circumstances.  I  am  not 
aware  that  language  can  state  it  more  broadly  than  it  was  stated 
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by  learned  counsel.  Any  arrest  or  capture  made  by  the  army, 
of  persons  not  in  the  military  service,  or  so  connected  with  it  as 
to  be  subject  to  the  rules  of  military  law,  is,  he  argues,  an  un- 
lawful arrest.  All  such  arrests  must  be  discharged  on  Habeas 
Corpus,  unless  it  happen  that  Habeas  Corpus  has  been  sus- 
pended. A  state  of  war,  civil  or  other,  does  not,  of  itself,  he 
thinks,  suspend  Habeas  Corpus.  It  is  a  part  of  his  theory  that 
Habeas  Corpus  has  not  yet  been  suspended. 

The  unavoidable  result  of  this  argument  is,  if  it  be  the  law, 
that  no  prisoner  has  been  taken  during  the  war,  who  could  not 
have  had  his  discharge  on  Habeas  Corpus.  The  prisoners  taken 
by  General  Burnside  at  Roanoke  Island,  and  by  General  Grant 
at  Fort  Donelson,  were  dischargeable  on  Habeas  Corpus.  Gen- 
eral Banks  can  make  no  such  arrests  in  Louisiana ;  Rosecrans 
none  in  Tennessee ;  Grant  none  in  Mississippi ;  Hooker  none 
in  Virginia  ;  Hunter  none  in  South  Carolina.  Most  of  the  pris- 
oners seized  by  these  Generals  are  citizens  of  the  United 
States,  not  engaged  in  the  military  or  naval  service  thereof,  nor 
called  into  actual  service  as  a  part  of  the  militia.  They  could 
copy  the  form  of  the  present  petition,  and  conscientiously  make 
oath  to  every  material  fact  stated  in  it.  It  may  be  said  that  in 
those  cases  the  prisoners  taken  were  taken  in  the  act  of  war, 
flagrante  delidu.  But  if  there  was  no  authority  to  take  them, 
under  any  circumstances,  the  fact  supposed  can  make  no  differ- 
ence. In  order  to  rest  a  distinction  on  the  fact  of  flagrant  war, 
where  it  exists,  it  must  be  admitted  that  in  some  cases  the  au- 
thority does  exist,  which  being  admitted,  the  whole  proposition 
goes  into  collapse  and  disappears.  The  inquiry  then  comes 
down  to  an  inquiry  as  to  time,  place,  and  circumstance,  which  is 
a  very  distinct  and  different  inquiry. 

In  truth,  however,  much  of  the  supposed  difference  in  cir- 
cumstances does  not  exist.  As  Generals  commanding  different 
armies  of  the  United  States,  all  in  the  field  for  purposes  of  war, 
and  engaged  in  actual  war,  the  authority  conferred  on  them  by 
the  Constitution  must  be  the  same.  One  may  be  limited  by 
special  instructions,  another  not ;  but  without  reference  to  such 
limitation,  their  general  authority  and  duties  as  Generals  must 
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"be  equal.  The  exigencies  of  war  may  press  sometimes  more 
heavily  on  one,  sometimes  on  another.  But  if  this  is  allowed 
to  make  a  difference  in  the  general  authority  exercised,  the 
question  is  reduced  to  a  question  of  circumstances,  which  learned 
counsel  by  no  means  admits.  Nor  does  his  proposition  allow 
of  an  exception,  if  it  happen  anywhere  that  the  civil  adminis- 
tration, and  the  judiciary  as  a  part  of  it,  be  forcibly  obstructed 
and  overthrown.  This  again  would  reduce  it  to  a  question  of 
circumstances.  His  argument  is  that  this  kind  of  arrest  is  abso- 
lutely forbidden  by  the  Constitution ;  and  being  so  forbidden, 
of  course  no  circumstance  can  make  it  lawful.  .  The  denial  is 
far-reaching  and  fundamental. 

It  follows,  as  a  necessary  corollary  from  the  proposition,  that, 
if  at  any  time,  in  any  part  of  the  United  States,  an  insurrection 
can  make  so  much  head  as  to  obstruct  or  overthrow  civil  admin- 
istration, it  will  have  gained  impunity.  If  those  engaged  in  it 
may  not  be  arrested  by  the  army  sent  against  it,  they  may  not 
be  shot.  If  they  can  not  be  persuaded,  nothing  can  he  done. 
The  application  of  restraint  is  imprisonment ;  and  unless  mili- 
tary imprisonment  be  allowed,  no  imprisonment  can  take  place. 
For  in  the  case  supposed,  the  civil  administration  is  no  longer 
practicable.  It  may  be  said  that  in  such  instances  Habeas  Cor- 
pus must  be  suspended.  This  does  not  meet  the  argument.  We 
are  inquiring  what  arrests  may  be  lawfully  made.  Suspension 
of  Habeas  Corpus  makes  no  arrest  lawful  which  was  before  un- 
lawful. It  merely  suspends  one  remedy  for  unlawful  arrests.  It 
does  not  necessarily  suspend  other  remedies,  such  as  actions  for 
false  imprisonment  and  trespass.  These  are  usually  provided  for 
by  acts  of  indemnity  which  are  not  needed  for  lawful  arrests.  In 
England,  these  acts  of  indemnity  may  be  passed  by  Parliament 
after  the  war  is  over ;  for  there  is  no.  constitutional  prohibition 
against  ex  post  facto  laws.  But  here  an  indemnity  act  must  pass  be- 
fore the  imprisonment,  to  be  available  as  an  indemnity.  The  ques- 
tion now  under  consideration  is,  what  acts  are  lawful  and  need  no 
indemnity  ?  What  need  can  there  be  to  suspend  Habeas  Corpus, 
when  the  civil  tribunals,  which  alone  should  issue  such  writs,  are 
already  overthrown  ?     The  question  is,  whether  every  act  of  bat- 
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tie  or  of  war  by  our  soldiers  against  an  insurrectionary  force,  is 
a  civil  trespass,  and  needs  an  act  of  indemnity  ?  For  if  our 
soldiers  may  kill  their  enemies,  they  may  capture  them.  Re- 
duced to  its  last  analysis,  it  is  a  question  whether  it  is  lawful, 
by  force,  to  put  down  an  unlawful  and  forcible  opposition  to  the 
civil  authorities  ;  whether  it  is  an  unconstitutional  act  to  enforce 
the  Constitution.  If  the  gentleman's  proposition  be  true,  must 
it  not  be  also  true  that  every  forcible  attempt  to  overthrow  the 
Constitution  has  the  guarantee  of  that  instrument  to  protect  it 
from  harm  and  insure  its  success.  It  is  attacked  by  force,  and 
its  friends  may  not  strike  without  committing  trespass. 

Let  us  examine  the  grounds  on  which  he  founds  his  propo- 
sition. He  cites  several  well-known  provisions  of  the  Constitu- 
tion :  "  The  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury ;  and  such  trial  shall  be  held  in  the  State  where 
the  said  crimes  shall  have  been  committed."  .  .  "  The  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated; 
and  no  warrants  shall  issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized." 
"  No  person  shall  be  held  to  answer  for  a  capital  or  other  infam- 
ous crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
militia,  when  in  actual  service,  in  time  of  war  or  public  danger ; 
nor  shall  any  person  be  subject,  for  the  same  offense,  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use,  without  just  compen- 
sation ;"  and  some  others. 

These  are  parts  of  the  Constitution,  very  valuable  parts,  but 
not  the  only  ones.  If  the  Constitution  had  provided  no  means 
of  enforcing  the  rights  here  mentioned  it  would  have  been  very 
ineffectual  to  secure  them.  Its  guarantees  of  these  rights  might 
or  might  not  have  been  worth  the  paper  on  which  they  were 
written.     The  argument  of  learned  counsel  leaves  the  Constitu- 
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tion  precisely  where  the  framers  of  it  would  have  left  it,  if  they 
had  put  in  it  no  other  clauses  but  these.  I  ask  him  what  is  to 
be  done  if  it  happen  that  by  civil  war  the  courts  are  overthrown, 
juries  dispersed,  and,  in  the  State  where  the  crime  was  com- 
mitted, all  civil  administration  is  rendered  impossible  ?  I  ask 
him  what  is  to  be  done  if  it  happen  that  throughout  any  large 
portion  of  the  United  States  the  Constitution,  and  all  the  officers 
under  it,  all  its  recognized  legal  processes  and  tribunals,  be  forci- 
bly overcome  and  defied ;  and  if  those  claiming  the  protection 
of  the  Constitution  are,  by  unlawful  violence  there,  not  allowed 
to  be  secure  in  their  persons,  houses,  papers,  and  effects  against 
unreasonable  searches  and  seizures  ?  What  if  the  enemies  of 
the  Constitution,  in  arms  against  its  authority,  do  attack  and 
seize  its  friends  without  probable  cause,  without  charges  upon 
oath,  and  without  warrant?  What  if  they  do  deprive  them  of 
life,  liberty,  or  property  without  due  process  of  law,  and  take 
private  property  for  public  use  without  due  compensation  ?  In 
a  word,  what  if  the  enemies  of  the  Constitution  suppress,  expel, 
or  demolish  every  vestige  of  constitutional  administration,  and 
substitute  therefor  war — war  by  large  armies,  war  by  small 
bands,  war  by  individual  assassinations,  hatreds,  revenges,  physi- 
cal force,  war  everywhere,  so  that  not  one  shred  or  patch  of  the 
Constitution  remains  in  that  whole  region  ?  The  question  to  be 
answered  here  is,  what  is  to  be  done  in  such  a  state  of  affairs? 
I  have  listened  to  the  argument  of  my  learned  friend  with  re- 
spectful attention.  I  have  wandered  with  him  over  many  fine 
fields  of  declamation,  all  about  liberty  and  the  Constitution,  but 
I  find  no  answer. 

Unfortunately  the  condition  of  the  country  urgently  requires 
an  answer.  I  find  that  answer  in  other  parts  of  the  Constitu- 
tion. The  instrument  would  have  been  nugatory,  an  idle  and 
perhaps  cheerful  composition,  but  wholly  unworthy  of  its  framers, 
if  it  could  furnish  no  answer.  If  it  could  furnish  no  answer,  we 
should  find  ourselves  involved  in  a  situation  unprovided  for, 
never  contemplated  as  possible,  and  one  which  would  be  a  law 
unto  itself.  Being  without  law  for  the  situation,  we  should 
rightfully  act  upon  the  necessity  before  us.     But  my  argument 
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is  that  the  Constitution  does  provide  an  answer — a  well-ex- 
pressed and  adequate  answer.  That  answer,  in  substance,  is,  to 
meet  war  with  war.  I  refuse  to  be  dazzled  by  glittering  frag- 
ments of  a  broken  Constitution,  or  to  follow  their  illusory  lights 
into  a  bottomless  bog  of  anarchy.  On  behalf  of  the  people  I 
demand  the  whole  Constitution.  On  that  rock  we  found  our 
liberty,  and  the  gates  of  hell  shall  not  prevail  against  it. 

It  is  not  necessary  to  repeat  here  the  numerous  passages  of 
the  Constitution  intended  to  establish  justice  and  secure  liberty. 
They  do  not  purport  to  create,  but  to  guard  and  secure.  Justice 
existed  before,  but  the  concern  of  the  framers  of  the  Constitu- 
tion was  to  "establish"  it.  Domestic  tranquillity  was  an  object 
of  general  desire,  yet  government  was  needed  to  "insure"  it. 
The  common  defense  might  be,  indeed,  had  been,  conducted  by 
them  successfully  without  a  constitution,  but  they  deemed  it 
expedient  to  "  provide  "  for  it.  Liberty  had  been,  by  them,  suc- 
cessfully asserted,  but  they  felt  the  necessity  of  a  government  to 
"secure"  its  blessings.  Therefore  they  did  "ordain  and  establish 
this  Constitution  of  the  United  States  of  America."  Its  framers 
understood  perfectly  that,  without  it,  liberty  might  exist,  but  it 
would  have  no  establishment  or  security.  They  would  have 
wasted  their  many  weary  years  with  profitless  endeavor,  to 
behold,  at  last,  the  object  of  desire  "speed  away  on  cherub 
pinions  —  the  guide  of  homeless  winds  and  playmate  of  the 
waves." 

How,  then,  did  they  secure  liberty? 

In  the  order  of  securities  we  find,  first,  certain  declaratory 
clauses.  It  is  one  step  toward  establishing  and  securing  rights 
to  agree  upon  them  and  declare  them.  The  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  States.  Private  property  shall  not  be 
taken  for  public  use  without  due  compensation.  No  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  proc- 
ess of  law,  and  other  clauses  before  quoted.  It  is  observable 
that  in  these  declarations  are  embraced  rights  of  a  different 
grade — rights  called  absolute  and  indefeasible,  and  rights  merely 
conventional  or  secondary.     But  they  are  all  declared  with  the 
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same  solemnity,  and  secured  by  the  same  guarantees.  Materials 
of  different  degrees  of  solidity  and  costliness  were  fitted  to  their 
respective  places  in  the  edifice.  The  whole  structure  was  nec- 
essary for  the  purpose  contemplated,  and  all  its  parts  and 
details  were  necessary  to  the  structure.  They  do  not  tell  us 
which  of  them  could  be  taken  away  without  danger  to  all. 

It  was  necessary  to  go  further  and  provide  for  the  enforce- 
ment of  these  declarations.  The  first  step  was  to  provide  for 
electing  a  chief  executive  officer,  to  preside  over  and  enforce 
the  laws.  Without  him  the  whole  machinery  would  fail.  Except 
in  the  manner  there  provided,  there  can  be  no  President  elected. 
But  an  election  of  President  implies  other  things.  When  elected, 
he  is  to  perform  duties  and  exercise  his  faculties.  Another 
practical  security  is  provided  by  ordaining  the  election  of  a 
legislative  body,  and  prescribing  its  functions,  and  declaring 
"  That  this  Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made 
or  which  shall  be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
State  shall  be  bound  thereby,  any  thing  in  the  constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding. "  But, 
further  than  this,  the  Constitution  provides  for  courts,  judges, 
and  marshals,  to  adjudicate  and  enforce  the  laws.  It  does  not 
stop  there.  In  all  ages  of  the  world  men  have  been  found  not 
obedient  to  judicial  decisions ;  sometimes  numerous  and  strong 
enough  to  overthrow  and  defy  all  the  processes  of  civil  admin- 
istration. The  Constitution  does  not  fail  to  provide  for  such  an 
emergency.  It  crowns  the  guarantees  before  offered  by  provid- 
ing for  an  adequate  physical  force  to  overcome  all  opposition. 
It  speaks  of  a  well-regulated  militia  as  necessary  for  the  secu- 
rity of  a  free  state,  It  provides  authority  to  "  raise  and  support 
armies,  to  provide  and  maintain  a  navy,  and  to  declare  war."  It 
provides  for  organizing,  arming,  and  disciplining  the  militia  ;  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions.  It  makes  the  Presi- 
dent "  commander-in-chief  of  the  army  and  navy  of  the  United 
9 


130  APPLICATION   FOR 

States,  and  of  the  militia  of  the  several  States  when  called  into 
the  actual  service  of  the  United  States."  Thus  placing  at  his 
disposal  the  entire  resources  of  the  country,  it  requires  of  him, 
before  entering  upon  his  office,  to  invoke  the  sanction  of  Al- 
mighty God,  and  clothe  himself  with  an  oath :  "  I  do  solemnly 
swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of  Presi- 
dent of  the  United  States,  and  will,  to  the  best  of  my  ability, 
preserve,  protect,  and  defend  the  Constitution  of  the  United 
States." 

The  President  is  no  longer  a  free  man  in  the  chimerical  sense 
of  freedom  which  we  hear  so  much  of.  But  he  is  not  less  free 
than  other  citizens,  who  are  all  bound  to  support  the  Constitu- 
tion. It  is  not  one  of  the  liberties  secured  by  the  Constitution, 
to  select  some  particular  right  there  guaranteed,  to  maintain  it 
as  distinct  from  and  in  opposition  to  the  rest,  or  to  hold  fast  to 
that  one  and  let  go  the  rest.  Each  holds  his  rights  upon  one 
ineradicable  condition,  that  he  shall,  to  the  extent  of  his  ability, 
maintain  and  defend  every  part  of  the  Constitution.  He  can 
not  throw  off  his  allegiance,  defy  the  government,  make  war 
upon  it,  and,  at  the  same  time,  claim  its  protection.  When  he 
lifts  his  arm  against  the  Constitution,  the  arm  may  be  cut  off 
without  giving  him  a  right  to  complain  of  cruel  and  unusual 
punishments.  When  he  lifts  his  voice  against  the  liberties  of 
his  countrymen,  his  voice  may  be  silenced  in  the  interests  of 
freedom  of  speech.  When  he  arms  himself  to  assail  the  defend- 
ers of  the  Constitution,  those  arms  may  be  taken  from  him  in 
the  interest  of  the  general  right  to  bear  arms.  When  he  makes 
of  his  house  a  shelter  for  traitors,  and  barricades  it  from  the 
approach  of  patriots,  it  may  be  broken  open  and  searched  in  the 
general  interest  of  freedom  from  unreasonable  searches  and 
seizures. 

In  the  civil  administration  different  remedies  are  applied, 
each  after  its  kind.  A  writ  of  capias  seizes  the  body,  but  it 
does  not  violate  the  constitutional  guarantees  of  personal  lib- 
erty ;  an  attachment  lays  hold  of  goods,  but  does  not  violate 
property  rights ;    a  replevin  breaks  open  houses,  but  does  not 
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conflict  with  the  right  to  be  protected  from  unreasonable  searches 
and  seizures.  The  common  law  furnishes  redress  in  some  in- 
stances ;  equity  in  others ;  maritime  law  in  others.  Each  of 
these  is  so  far  exclusive  as,  when  properly  appealed  to,  not  to 
be  interfered  with  by  any  other ;  and,  while  in  progress,  to  be 
governed  exclusively  by  its  own  rules.  War  is  the  last  resort, 
but  when  properly  appealed  to,  its  processes  are  due  and  reason- 
able processes,  and,  like  the  rest,  must  be  allowed  to  work  out 
results  exclusively  by  its  own  rules. 

"  The  body  of  a  nation  can  not,  then,  abandon  a  province,  a  town, 
or  even  a  single  individual  who  is  part  of  it,  unless  compelled  to  it 
by  necessity,  or  indispensably  obliged  to  it  by  the  strongest  reasons, 
founded  on  the  public  safety. 

"  Since,  then,  a  nation  is  obliged  to  preserve  itself,  it  has  a  right 
to  every  thing  necessary  for  its  preservation.  For  the  law  of  nations 
gives  us  a  right  to  every  thing  without  which  we  can  not  fulfill 
our  obligation ;  otherwise  it  would  oblige  us  to  do  impossibilities,  or 
rather,  would  contradict  itself  in  prescribing  us  a  duty,  and,  at  the 
same  time,  debarring  us  of  the  only  means  of  fulfilling  it."     ... 

u  A  nation  or  State  has  a  right  to  every  tiling  that  can  help  to  ward 
off  imminent  danger,  and  keep  at  a  distance  whatever  is  capable  of 
causing  its  ruin,  and  that  from  the  very  same  reasons  that  establish  its 
right  to  the  things  necessary  to  its  preservation."  (Vattel's  Law  of 
Nations,  5,  6.) 

The  right  of  nations  here  described  has  been  fully  preserved 
to  the  United  States  by  their  Constitution,  so  far  as  the  question 
under  debate  is  affected.  The  power  to  make  war  is  given  with- 
out limitations.  So  far  as  war  may  be  a  means  of  preservation, 
or  for  warding  off  imminent  danger,  and  keeping  at  a  distance 
whatever  is  capable  of  causing  its  ruin,  the  nation  is  safe.  The 
rights  of  war  are  as  sacredly  guaranteed  as  trial  by  jury,  or 
personal  liberty,  or  any  other  right  whatever.  The  President 
can  not  claim  to  have  preserved,  protected,  and  defended  the 
Constitution,  to  the  best  of  his  ability,  until  he  shall  have 
used  all  the  ability  given  him  by  the  utmost  rights  of  war.  He 
who  declares  he  is  willing  to  support  the  war,  provided  it  creates 
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no  disturbance,  only  declares  he  is  willing  to  support  it,  provided 
it  shall  be  so  conducted  as  to  be  really  something  else,  and  not 
war. 

The  Constitution  does  not  define  the  meaning  of  Habeas  Cor- 
pus, or  trial  by  jury,  or  liberty,  or  war.  They  were  to  be  ascer- 
tained elsewhere.  I  have  before  shown  a  definition  of  civil  lib- 
erty. One  of  its  conditions  is  an  abridgment  of  natural  liberty. 
Liberty  was  not  abridged  of  the  right  to  call  in  war  to  her  de- 
fense, but  she  could  not  be  endowed  with  a  capacity  for  impos- 
sibilities. She  could  not  require  of  human  nature  that  which 
would  be  impossible  to  God  himself,  repose  and  commotion,  peace 
and  war  at  the  same  time.  War  could  do  little  for  Liberty,  if  she 
should  hang  forever  sobbing  on  his  neck,  pinioning  his  arms, 
and  holding  him  back  from  being  War  indeed.  No !  in  this 
solemn  time  of  domestic  sorrow  and  of  public  peril,  it  is  little 
better  than  sacrilege  thus  to  potter  with  the  meaning  of  words. 
By  liberty  was  intended  such  liberty  as  was  possible  to  mankind. 
By  war  was  intended  not  a  hollow  pretext  of  war,  but  a  lifting 
high  of  the  red  right  hand  of  avenging  justice.  A  thorough, 
condign,  effectual  laying  hold  of  enemies  ;  a  summary  breaking- 
up  of  their  hiding  places,  and  a  terrifying,  deathly  pursuit,  until 
they  shall  cease  to  exist,  or  cease  to  be  enemies. 

In  Scott's  Military  Dictionary,  a  recent  work,  which,  he  says, 
was  not  prepared  in  view  of  existing  disturbances,  he  states  the 
following  rule,  p.  273  : 

"  With  regard  to  the  requisition  of  military  aid  by  the  civil  magis- 
trate, the  rule  seems  to  be  that  when  once  the  magistrate  has  charged 
the  military  officer  with  the  duty  of  suppressing  a  riot,  the  execution 
of  that  duty  is  wholly  confided  to  the  judgment  and  skill  of  the  mili- 
tary officer,  who  thenceforward  acts  independently  of  the  magistrate 
v,ntil  the  service  required  is  fully  performed.  The  magistrate  can  not 
dictate  to  the  officer  the  mode  of  executing  the  duty ;  and  an  officer 
would  desert  his  duty  if  he  submitted  to  receive  any  such  orders 
from  the  magistrate.  Neither  is  it  necessary  for  the  magistrate  to 
accompany  the  officer  in  the  execution  of  his  duty.  The  learning  on 
these  points  may  be  gathered  from  the  charge  of  Mr.  Justice  Little- 
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dale,  to  the  jury,  in  the  trial  of  the  Mayor  of  Bristol  for  breach  of 
duty  in  not  suppressing  the  riots  at  that  city  in  1831." 

I  have  spoken  of  military  law,  which  is  claimed,  by  learned 
counsel  on  the  other  side,  to  be  a  law  for  military  men.  This 
law  is  often  mistaken  for  or  confounded  with  martial  law,  but 
the  terms  are  very  far  from  convertible.  Martial  law  is  often 
defined  as  no  law  at  all ;  but  this  definition  is  rather  an  objur- 
gation against  than  a  description  of  it.  I  venture  to  define 
martial  law  to  be  the  rule  of  action  adopted  by  all  nations,  and 
at  all  periods  of  the  world,  by  which,  in  times  of  war,  to  guard 
against  dangers  that  often  arise,  and  by  reason  of  the  necessity 
of  it,  such  discretion  is  given  to  the  military  commander,  mea- 
sured by  the  requirements  of  the  situation,  as  shall  insure  to 
his  force  the  best  chances  of  success.  It  is  that  established 
practice,  that  common  law  of  nations,  by  which,  under  the  com- 
pulsion of  right  reason,  when  they  have  called  an  army  into  the 
field  for  war,  and  confided  to  it  the  safety  of  the  commonwealth, 
they  allow  it,  without  hinderance  or  interruption,  to  perform  its 
work. 

Counsel  for  petitioner  reads  to  us  many  authorities  to  show 
that  military  law  applies  only  to  military  men.  Beyond  this 
his  argument  is  comprised  either  in  a  broad  denial  that  martial 
law  means  any  thing  more  than  is  intended  by  military  law ;  or, 
if  it  does,  an  equally  broad  denial  that  it  does  or  can  exist  in 
Great  Britain  or  the  United  States.  His  limitation  of  the  mili- 
tary law,  so  called,  appears  to  me  rather  more  narrow  than  the 
authorities  justify ;  but  for  the  purposes  of  this  argument,  I 
have  no  controversy  with  him  there.  Let  him  take  for  granted 
all  that  I  understand  him  to  claim,  as  to  the  rule  concerning 
military  law.  The  questions  remain  whether  martial  law  or  the 
laws  of  war,  or  the  rights  of  war  —  phrases  interchangeably 
used  by  the  Supreme  Court  of  the  United  States,  in  discussing 
the  theme,  and  by  writers  —  mean  more  than  military  law  ; 
and  if  they  mean  more,  whether  they  can  exist  in  Great  Britain 
or  the  United  States.  On  both  these  questions  counsel  for  peti- 
tioner takes  the  negative.     If  I  can  show  him  to  be  wrong  here, 
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I  shall  have  defeated  his  whole  argument.  For,  although  his 
argument  is  not  confined  to  these  inquiries,  all  other  parts  of 
it  depend  upon  them. 

I  have  already  cited  Vattel  to  show  that  the  same  rules  or 
laws  of  war  apply,  or  ought  to  apply,  to  civil  as  to  foreign  war. 
The  only  doubt  is,  whether  persons  in  insurrection  against  their 
own  government,  can  rightfully  claim  the  same  treatment  applied 
in  mitigation  of  the  rigors  of  war  to  foreign  enemies.  The  most 
merciful  rule  is  the  one  to  which  Vattel  inclines  for  reasons  of 
expediency  and  humanity.  It  is  the  rule  applied  by  our  own 
government  in  this  war.  It  is  quite  unnecessary  to  cite  authori- 
ties to  show  that  in  foreign  war  the  authority  of  a  General  is 
not  limited  to  the  military  force  under  his  command.  During 
the  Peninsular  war,  Wellington  governed  Spain  and  Portugal, 
and  afterward  a  part  of  France,  in  the  exercise  of  well-known 
and  commonly-acknowledged  rights  of  war.  In  our  war  with 
Mexico  General  Scott  promulgated  and  enforced  a  plan  for  the 
government  of  Mexico.  Some  debate  was  raised  at  home 
whether  the  Constitution  conferred  so  much  power  on  a  General. 
It  was  acquiesced  in  and  approved.  There  could  be  no  doubt 
of  the  authority  to  make  war,  and  this  was  a  necessary  incident. 
Under  the  same  rule  Rosecrans  controls  civil  administration  in 
Tennessee,  and  Banks  in  Louisiana,  and  Curtis  did  in  Missouri. 
Doubtless  persons  captured  in  flagrant  acts  of  treason  may  be 
hung.  As  the  greater  includes  the  less,  the  right  to  hang  im- 
plies the  right  to  inflict  lesser  evil.  They  are,  therefore,  allowed 
to  be  treated  as  prisoners  of  war.  I  am  now  speaking  of  the 
existence  of  rights  of  war,  laws  of  war,  or  martial  law,  and  show- 
ing them  not  to  be  limited  to  military  men,  and  to  be  much 
more  comprehensive  than  military  laiv — indeed,  entirely  distinct 
and  different  from  it.  I  am  not  now  making  the  application  to 
Yallandigham.  That  is  a  question  of  circumstances.  I  am 
replying  to  the  argument  which  denies  the  existence  or  appli- 
cation of  such  a  law  under  any  circumstances. 

To  maintain  his  denials  counsel  cites  many  English  authori- 
ties— among  them  Sir  Matthew  Hale — and  he  claims,  as  the 
result  of  those  authorities,  that  martial  law  has  been  definitively 
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abandoned  and  prohibited  in  England.  These  authorities  do, 
some  of  them,  show  that  certain  gross  abuses,  which  were  prac- 
ticed by  the  Stuarts  in  England,  under  the  pretext  and  name  of 
martial  law,  but  which  found  as  little  justification  under  martial 
law  as  under  any  other,  have  been  prohibited.  Perhaps  he  could 
show,  with  smaller  research,  that  measures  have  been  taken  to 
prevent  a  repetition  of  the  infamous  and  bloody  assizes  of  Jef- 
feries  ;  but  this  would  not  go  very  far  to  discredit  trial  by  jury. 
Trial  by  jury  yet  exists  in  England ;  and  martial  law  is  applied 
there  as  often  as  occasion  requires.  If  any  thing  may  be  fairly 
assailed  by  holding  it  responsible  for  abuses,  the  judiciary  would 
be  one  of  the  first  institutions  of  government  to  fall.  Looking 
over  the  history  of  past  ages,  it  is  apparent  that  military  men 
would  have  some  difficulty  in  establishing  a  claim  to  a  leader- 
ship in  the  abuses  inflicted  on  mankind.  Most  of  the  historical 
struggles  for  liberty  have  resulted  from  a  real  and  natural  antag- 
onism between  peoples  and  their  rulers ;  rulers  claiming,  by  some 
heritable  superiority,  to  govern,  and  people  feeling  the  govern- 
ment mainly  in  its  oppressions.  Whether  judges  or  military  men 
are  most  responsible  for  the  cruelties  inflicted  in  such  struggles 
may  be  doubted.  From  a  somewhat  patient  reading  of  law-books, 
I  am,  however,  prepared  to  admit  that  judges  have  felt  much  less 
alarm  and  indignation  at  stretches  of  power  practiced  by  them- 
selves, than  they  have  felt  at  the  assumption  of  undue  power  by 
military  men.  If  there  were  no  history  except  what  we  find  in 
law-books,  judges  would  have  a  decided  advantage  over  Generals. 
There  are,  also,  specimens  of  popular  forensic  eloquence,  origin- 
ally delivered  as  the  voice  of  the  people  against  despotic  govern- 
ments, (some  of  them  quite  out  of  hearing),  which  never  lose 
their  attractions.  We  rather  like  to  hear  them  launched  against 
our  own  government,  that  is  to  say,  ourselves.  The  difficulty  of 
playing  both  people  and  tyrant,  at  the  same  time,  is  scarcely 
appreciable  in  these  popular  amusements. 

I  am  relieved  from  stating  my  own  conclusions  concerning  the 
numerous  English  authorities  cited,  by  finding  an  examination 
of  them,  and  an  opinion  concerning  them,  by  Mr.  Attorney- 
General  Cushing.    (Opinions  of  Att'ys  Gen'l  U.  S.,  vol.  8,  p.  365.) 
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The  Attorney-General,  after  remarking  upon  English  authori- 
ties, sums  up : 

"  In  fine,  the  common  law  authorities  and  commentators  afford  no  clue 
to  what  martial  law,  as  understood  in  England,  really  is;  but  much 
light  is  thrown  upon  the  subject  by  debates  in  Parliament,  and  by  facts 
in  the  executive  action  of  government" 

This  is  a  report  to  his  own  government  by  one  of  the  most 
learned  and  laborious  Attorneys-General  the  United  States  ever 
had.     He  quotes  Sir  Matthew  Hale,  also : 

"  Martial  law  is  not,  in  truth  and  reality,  a  law,  but  something  in- 
dulged rather  than  allowed  as  a  law  :  the  necessity  of  government,  order, 
discipline  in  the  army,  is  that  only  which  gives  these  laws  a  counte- 
nance."    (Hist.  Com.  Law,  p.  39.) 

Mr.  Attorney-General  says : 

"  This  proposition  is  a  mere  composite  blunder,  a  total  misapprehen- 
sion of  the  matter.  It  confounds  martial  law  and  law  military:  it 
ascribes  to  the  former  the  uses  of  the  latter ;  it  erroneously  assumes 
that  the  government  of  a  body  of  troops  is  a  necessity,  more  than  that 
of  a  body  of  civilians,  or  citizens.  It  confounds  and  confuses  all  the 
relations  of  the  subject,  and  is  an  apt  illustration  of  the  incomplete- 
ness of  the  notions  of  the  common-law  jurists  of  England  in  regard 
to  matters  not  comprehended  in  that  limited  branch  of  legal  science. " 

"  Even  at  a  later  day,  in  England,  when  some  glimmerings  of  light 
on  the  subject  began  to  appear,  the  nature  of  the  martial  law  remained 
without  accurate  appreciation  in  Westminster  Hall." 

He  cites  the  case  of  Grant  v.  Sir  Charles  Gould,  (2  H.  Black- 
stone,  98),  decided  by  Lord  Loughborough,  who  said  :  "  The 
essence  of  martial  law  consists  in  its  being  a  jurisdiction  over 
all  military  persons,  in  all  circumstances."  And  because  mili- 
tary men  are  triable  for  many  offenses,  and  have  their  personal 
rights,  for  the  most  part,  regulated  by  law — "Therefore,"  he 
says,  "it  is  totally  inaccurate  to  state  martial  law  as  having  any 
place  whatever  in  the  realm  of  Great  Britain.' 
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Mr.  Attorney-General  says  :  "  This  is  totally  inaccurate"  and 
explains  why. 

Mr.  Attorney-General  then  quotes  Stephens's  commentaries, 
vol.  11,  p.  602,  note. 

"  Martial  law,"  says  Stephens,  "  may  be  defined  as  the  law,  whatever 
it  may  be,  which  is  imposed  by  military  power ;  and  has  no  place  in 
the  institutions  of  this  country,  (England),  unless  the  Articles  of  War, 
established  under  the  acts  just  mentioned,  be  considered  as  of  that 
character." 

The  Attorney-General  proceeds: 

"  Here  again  is  pitiable  confusion  ;  for  the  Articles  of  War  are 
not  a  law  'imposed  by  the  military  power,'  nor  is  martial  law  con- 
fined in  its  origin  to  the  military  power  as  the  source  of  its  existence." 

The  confusion  among  English  lawyers,  remarked  by  the  At- 
torney-General, will  account,  probably,  for  some  inconsistencies 
of  expression  among  English  statesmen  on  this  subject,  though 
the  action  of  English  statesmen  is  sufficiently  clear  and  consist- 
ent. The  question  whether  martial  law  has  "  a  place  in  the 
realm  of  Great  Britain,"  as  denied  by  Lord  Loughborough,  or 
"  a  place  in  the  institutions  of  England,"  as  denied  by  Mr. 
Stephens,  is  purely  a  question  of  historical  fact,  and  history  is 
against  them.  Nor  is  the  question  open  to  doubt.  Martial  law, 
such  as  I  claim,  has  been  unquestionably  adopted  and  enforced 
in  Great  Britain  and  her  provinces  as  often  as  any  occasion 
has  been  felt  for  it.     I  may  here-  dismiss  the  English  authori^ 


Mr.  Attorney-General  Cushing,  in  his  opinion,  makes  a  most 
learned  examination  of  the  topic,  and  says  : 

"Looking  into  the  legislation  of  other  countries,  we  shall  find  all 
the  legal  relations  of  this  subject  thoroughly  explained,  so  as  to 
furnish  to  us  ideas  at  least,  if  not  analogies,  by  means  of  which  to 
appreciate  some  of  its  legal  relations  in  the  United  States." 

These  legal  relations  appear  to  be  better  defined  in  France 
than  elsewhere.     Three  conditions  or  states  are  there  provided 
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for.  1.  Peace.  In  the  state  of  peace,  all  military  men  are  sub- 
ject to  the  law  military,  leaving  the  civil  authority  untouched,  in 
its  own  sphere,  to  govern  all  persons,  whether  civil  or  military, 
in  class.  2.  The  state  of  war.  When  it  exists,  the  military 
authority  may  have  to  take  precedence  of  the  civil  authority, 
which,  nevertheless,  is  not  deprived  of  its  ordinary  attributes,  but, 
in  order  to  exercise  them,  must,  of  necessity,  enter  into  concert 
ivith  the  military  commander.  3.  The  state  of  siege.  When  it 
exists,  all  the  local  authority  passes  to  the  military  commander, 
who  exercises  it  in  his  own  person,  or  delegates  it,  if  he  please, 
to  the  civil  magistrates,  to  be  exercised  by  them  under  his  orders. 
The  civil  law  is  suspended  for  the  time  being,  or,  at  least,  made 
subordinate,  and  its  place  is  taken  by  martial  law,  under  the 
supreme,  if  not  direct  administration  of  the  military  power. 
"The  state  of  siege  may  exist  in  a  city,  or  in  a  district  of  country, 
either  by  reason  of  the  same  being  actually  besieged  or  invested  by 
a  hostile  force,  or  by  reason  of  domestic  insurrection.'7 

Of  these  different  stages,  Mr.  Cushing  concludes,  the  state  of 
siege  is  equivalent  to  the  proclamation  of  martial  law  in  England 
and  the  United  States. 

I  remark  upon  this,  that  these  distinctions,  after  all,  between 
a  state  of  war  and  a  state  of  siege,  are  not  very  valuable.  Mar- 
tial law  is  a  thing  of  necessity,  and  is  limited  by  the  necessity, 
so  that  the  less  urgent  the  necessity,  the  less  extensive  the  power. 
It  places  in  the  hands  of  the  General  a  discretion,  as  discretion 
is  placed  sometimes  in  the  hands  of  judges  and  chancellors. 
It  is  said  that  martial  law  is  no  law ;  and  it  is  said  that  equity 
is  the  length  of  the  chancellor's  foot.  But  the  chancellor,  like 
the  General,  is  required  to  exercise  a  "  sound  discretion,"  a 
"  reasonable  discretion,"  a  "  wise  discretion,  in  view  of  all  the 
circumstances." 

The  New  American  Cyclopedia  says : 

"  Martial  law  is  often  confounded  with  military  law ;  but  these 
terms  are  by  no  means  convertible."  Speaking  of  martial  law,  it 
says  :  "  It  proceeds  directly  from  the  military  power  which  has  now 
become  supreme.  Yet,  remotely  and  indirectly,  martial  law  expresses 
the  will  of  the  people." 
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"  Martial  law  has  often  been  confounded  with  military  law,  but  the 
two  are  very  different.  Military  law,  with  us,  consists  of  the  '  Rules 
and  Articles  of  War,'  and  other  statutory  provisions  for  the  govern- 
ment of  military  persons,  to  which  may  be  added  the  unwritten  or 
common  law  of  the  '  usage  and  custom  of  military  service.'  It  exists 
equally  in  peace  and  in  war,  and  is  as  fixed  and  definite  in  its  pro- 
visions as  the  admiralty,  ecclesiastical,  or  any  other  branch  of  law, 
and  is  equally,  with  them,  a  part  of  the  general  law  of  the  land. 
But,  in  the  words  of  Chancellor  Kent,  '  martial  law  is  quite  a  distinct 
thing.'  It  exists  only  in  the  time  of  war,  and  originates  in  military 
necessity.  It  derives  no  authority  from  the  civil  law  (using  the  term 
in  its  more  general  sense),  nor  assistance  from  the  civil  tribunals,  for 
it  overrules,  suspends,  and  replaces  both.  It  is,  from  its  very  nature, 
an  arbitrary  power,  and  '  extends  to  all  the  inhabitants  (whether  civil 
or  military)  of  the  district  where  it  is  in  force.'  It  has  been  used 
in  all  countries,  and  by  all  governments,  and  it  is  as  necessary  to  the 
sovereignty  of  a  state  as  the  power  to  declare  and  make  war.  The 
right  to  declare,  apply,  and  enforce  martial  law,  is  one  of  the  sover- 
eign powers,  and  resides  in  the  governing  authority  of  the  state,  and 
it  depends  upon  the  constitution  of  the  state  whether  restrictions  and 
rules  are  to  be  adopted  for  its  application,  or  whether  it  is  to  be  ex- 
ercised according  to  the  exigencies  which  call  it  into  existence.  But 
even  when  left  unrestricted  by  constitutional  or  statutory  law,  like  the 
power  of  a  civil  court  to  punish  contempts,  it  must  be  exercised  with 
due  moderation  and  justice  ;  and,  as  '  paramount  necessity  '  alone  can 
call  it  into  existence,  so  must  its  exercise  be  limited  to  such  times 
and  places  as  this  necessity  may  require ;  and,  moreover,  it  must  be 
governed  by  the  rules  of  general  public  law,  as  applied  to  a  state  of 
war.  It,  therefore,  can  not  be  despotically  or  arbitrarily  exercised, 
any  more  than  any  other  belligerent  right  can  be  so  exercised." 
(Gushing,  Opinions  of  IJ.  S.  Att'ys  Gen'l,  vol.  8,  pp.  365,  et.  seq. ; 
Wolfius,  Jus  Gentium,  sec.  863 ;  Grotius,  Be  Jur.  Bel.  ac  Pac,  lib.  2, 
cap.  8 ;  Kluber,  Droit  des  Gens,  sec.  255  ;  O'Brien,  American  Mili- 
tary Law,  p.  28.)  (International  Law  and  Laws  of  War.  Hal- 
leck,  373.) 

u  Martial  to,  then,  is  that  military  rule  and  authority  which  exists 
in  time  of  war,  and  is  conferred  by  the  laws  of  war,  in  relation  to 
persons  and  things,  under  and  within  the  scope  of  active  military 
operations  in  carrying  on  the  war,  and  which  extinguishes  or  suspends 
civil  rights,  and  the  remedies  founded  upon  them,  for  the  time  being, 
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so  far  as  it  may  appear  to  be  necessary  in  order  to  the  full  accom- 
plishment of  the  purpose  of  the  war — the  party  who  exercises  it 
being  liable  in  an  action  for  any  abuse  of  the  authority  thus  con 
ferred.  It  is  the  application  of  military  government — the  govern- 
ment of  force — to  persons  and  property  within  the  scope  of  it, 
according  to  the  laws  and  usages  of  war,  to  the  exclusion  of  the 
municipal  government,  in  all  respects  where  the  latter  would  impair 
the  efficiency  of  military  law  or  military  action."  (Benet's  Military 
Law  and  Courts-martial,  14.) 

"  We  remark,  in  conclusion,  that  the  right  to  declare,  apply,  and 
exercise  martial  law  is  one  of  the  rights  of  sovereignty,  and  is  as 
essential  to  the  existence  of  a  state  as  is  the  right  to  declare  or  carry 
on  war.  It  is  one  of  the  incidents  of  war  ;  and,  like  the  power  to 
take  human  life  in  battle,  results  directly  and  immediately  from  the 
fact  that  war  legally  exists.  It  is  a  power  inherent  in  every  gov- 
ernment, and  must  be  regarded  and  recognized  by  all  other  govern- 
ments ;  but  the  question  of  the  authority  of  any  particular  function- 
ary to  exercise  this  power,  is  a  matter  to  be  determined  by  local  and 
not  by  international  law.  Like  a  declaration  of  a  siege  or  blockade, 
the  power  of  the  officer  who  makes  it  is  to  be  presumed  until  dis- 
avowed, and  neutrals  who  attempt  to  act  in  derogation  of  that 
authority,  do  so  at  their  peril."  (International  Law  and  Laws  of 
War.     Halleck,  380.) 

"  The  English  common  law  authorities  and  commentators  generally 
confound  martial  with  military  law,  and,  consequently,  throw  very 
little  light  upon  the  subject,  considered  as  a  domestic  fact ;  and  in 
parliamentary  debates,  it  has  usually  been  discussed  as  a  fact,  rather 
than  as  forming  any  part  of  their  system  of  jurisprudence.  Never- 
theless, there  are  numerous  instances  in  which  martial  law  has  been 
declared  and  enforced,  in  time  of  rebellion  or  insurrection,  not  only 
in  India  and  British  colonial  possessions,  but  also  in  England  and 
Ireland.  It  seems  that  no  act  of  Parliament  is  required  to  precede 
such  declaration,  although  it  is  usually  followed  by  an  act  of  indem- 
nity, when  the  disturbances  which  called  it  forth  are  at  an  end,  in 
order  to  give  constitutional  existence  to  the  fact  of  martial  law.'' 
(Id.,  lb.  374.) 

I  will  now  ask  attention  to  two  cases  discussed  in  the  Su- 
preme Court  of  the  United  States,  which  give  the  sanction  of 
that  Court  to  the  doctrine  I  am  endeavoring  to  sustain. 
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The  Constitution  provides  that  private  property  shall  not  be 
taken  for  public  use  without  due  compensation.  Yet  a  General, 
going  to  war,  could  not  post  his  sentinels  without  committing 
what  would  be,  in  peace,  a  trespass.  Every  mile  of  his  march, 
with  ordinary  military  precautions,  every  encampment,  would 
be  a  violation  of  law.  In  Mitchell  v.  Harmony,  13  How.  115, 
the  plaintiff  below  had  sued  an  officer  of  the  army  of  the  United 
States  for  taking  his  property  during  the  war  with  Mexico.  It 
was  taken  on  error  to  the  Supreme  Court  of  the  United  States, 
on  exceptions  to  the  charge  of  the  Circuit  Judge  to  the  jury. 
Chief-Justice  Taney  said,  p.  133: 

"  Upon  these  two  grounds  of  defense  the  Circuit  Court  instructed 
the  jury  that  the  defendant  might  lawfully  take  possession  of  the 
goods  of  the  plaintiff  to  prevent  them  from  falling  into  the  hands  of 
the  public  enemy ;  but  in  order  to  justify  the  seizure,  the  danger 
must  be  immediate  and  impending,  and  not  remote  or  contingent, 
And  that  he  might  also  take  them  for  public  uses  and  impress  them 
into  the  public  service,  in  case  of  an  immediate  and  pressing  danger 
or  urgent  necessity  existing  at  the  time,  but  not  otherwise." 

The  charge,  as  thus  stated,  was  sustained.  Again,  on  page 
134,  the  Chief-Justice  said: 

"  There  are,  without  doubt,  occasions  in  which  private  property  may 
lawfully  be  taken  possession  of  or  destroyed,  to  prevent  it  from  fall- 
ing into  the  hands  of  the  public  enemy ;  and  also  where  a  military 
officer,  charged  with  a  particular  duty,  may  impress  private  property 
into  the  public  service,  or  take  it  for  public  use.  Unquestionably, 
in  such  cases,  the  government  is  bound  to  make  full  compensation 
to  the  owner;  but  the  officer  is  not  a  trespasser."  .  .  .  "It  is  the 
emergency  that  gives  the  right,  and  the  emergency  must  be  shown  to 
exist  before  the  taking  can  be  justified.  In  deciding  upon  this  neces- 
sity, however,  the  state  of  the  facts,  as  they  appeared  to  the  officer,  at 
the  time  he  acted,  must  govern  the  decision ;  for  he  must  necessarily 
act  upon  the  information  of  others,  as  well  as  his  own  observation." 

Mr.  Justice  Daniel  delivered  a  dissenting  opinion  on  other 
points.     But  on  this  point  he  said,  p.  139 : 
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"  The  principle  itself,  if  properly  applied,  of  the  right  to  take 
property  to  prevent  it  from  falling  into  the  hands  of  the  enemy,  is 
undisputed." 

And  again,  same  page  : 

"  I  have  no  doubt  of  the  right  of  a  military  officer,  in  a  case  of 
extreme  necessity,  for  the  safety  of  the  government  or  army,  to  take 
private  property  for  the  public  service." 

Again,  p.  140: 

"  The  safety  of  the  country  is  paramount,  and  the  rights  of  the  in- 
dividual must  yield  in  case  of  extreme  necessity." 

Observe  that  this  is  not  placed  on  the  ground  that,  in  ex- 
treme necessity,  the  Constitution  is  suspended,  and  the  laws 
properly  broken ;  but  it  is  held  to  be  a  lawful  act.  They  do 
not  look  upon  it  as  trespass,  excusable  from  great  urgency, 
but  they  declare  it  not  to  be  a  trespass.  The  officer  is  clothed 
with  a  lawful  right  to  do  it.  But  this  property  right  is  guarded 
by  the  same  sanctions  in  the  Constitution  with  the  right  of 
personal  liberty.  Inasmuch  as  a  person  may  give  the  enemy 
more  help,  or  expose  our  own  army  to  greater  dangers  than 
property  could,  the  reason  is  more  cogent  when  applied  to  per- 
sons. 

During  the  celebrated  Dorr  rebellion,  the  Legislature  of  Rhode 
Island  passed  an  act  declaring  the  State  under  martial  law.  One 
Martin  Luther  being  charged  with  aiding  and  abetting  the  rebel- 
lion, his  house  was  broken  open  and  entered,  and  he  was  arrested, 
or,  in  the  language  of  the  petition  in  this  case,  he  was  "  seized 
by  overpowering  numbers."  He  brought  an  action  against  the 
parties  who  made  the  arrest,  in  trespass  quare  clansum  fregit. 
They  justified  under  the  statute  declaring  martial  law.  It  ap- 
pears that  there  was  not,  in  that  case,  more  than  in  this,  "any 
warrant  issued  upon  probable  cause,  supported  by  oath  or  affirma- 
tion." In  that  action  martial  law,  as  a  topic,  came  under  dis- 
cussion in  the  Supreme  Court  of  the  United  States.  (Luther  v. 
Borden  et  al.,  7  H.  1.)    Chief- Justice  Taney  delivered  the  opinion 


WRIT   OF  HABEAS    CORPUS.  143 

of  the  Court,  from  which  I  shall  presently  read.  But  before 
doing  so,  I  propose  to  read  from  the  dissenting  opinion  of  Mr. 
Justice  Woodbury,  and  to  invite  the  attention  of  learned  counsel 
on  the  other  side  to  his  descriptions  of  martial  law,  and  the 
distinction  he  makes  between  what  is  called  military  law  and 
martial  law.  It  will  appear  that  Mr.  Justice  Woodbury  enter- 
tained an  antipathy  to  martial  law,  at  least,  as  vehement  as  that 
of  counsel  on  the  other  side.  The  kind  of  martial  law  then 
under  discussion,  and  which  was  sanctioned  by  the  Court,  well 
appears  in  his  opinion.  I  shall  read  some  passages  showing 
that,  with  all  his  antipathy  for  military  power,  he  did  admit  the 
propriety  of  an  occasional  exercise  of  military  authority,  pre- 
cisely such  as  I  say  is  authorized  by  martial  law,  and  under 
precisely  such  circumstances.  The  difference  between  his  posi- 
tion and  the  one  which  I  am  endeavoring  to  maintain,  is  this  : 
He  considers  the  exercise  of  the  power  in  question  to  be  merit- 
orious, and  deserving  the  gratitude  of  the  country,  but  a  breach 
of  the  law.  I  am  endeavoring  to  maintain  that  it  is  in  accord- 
ance with  law.  His  Honor  quotes  the  language  of  the  Rhode 
Island  statute,  declaring  martial  law  to  be  in  force  over  the 
entire  State,  and  on  page  59  says : 

11  Now  the  words  martial  law,  as  here  used,  can  not  be  construed 
in  any  other  than  their  legal  sense,  long  known  and  recognized  in 
legal  precedents  as  well  as  political  history.  (See  it  in  Hallam's 
Const.  Hist.  ch.  — ,  p.  258.  1  MacArthur  on  Courts-martial,  33.) 
The  legislature  evidently  meant  to  be  understood  in  that  sense  by 
using  words  of  such  well-settled  construction,  without  any  limit  or 
qualification,  and  covering  the  whole  State  with  its  influence,  under 
a  supposed  exigency  and  justification  for  such  an  unusual  course.  I 
do  not  understand  this  to  be  directly  combated  in  the  opinion  just 
delivered  by  the  Chief- Justice." 

He  then  declares  it  to  be  manifest  that  it  meant  the  ancient 
martial  law  "  often  used  before  the  Petition  of  Right,  and  some- 
times since."  He  adverts  to  the  fact  that  defendants  do  not 
aver  the  existence  of  any  civil  precept,  which  they  were  aiding 
civil  officers  to  execute,  but  set  up  merely  military  orders  under 
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martial  law.  The  dissenting  opinion  then  argues  that  this  did 
not  mean  merely  a  suspension  of  Habeas  Corpus,  nor  the  mili- 
tary code  used  in  the  armies  of  the  United  States  and  England : 

"For,"  said  his  Honor,  "nothing  is  better  settled  than  that  mili- 
tary law  applies  only  to  the  military,  but  martial  law  is  made  here  to 
apply  to  all.^ 

Again,  page  61 : 

"  So  it  is  a  settled  principle,  even  in  England,  that  under  the 
British  Constitution  the  military  law  does,  in  no  respect,  either  super- 
sede or  interfere  with  the  civil  law  of  the  realm  ;  and  that  the  former 
is,  in  general,  subordinate  to  the  latter,  (Tytler  on  Military  Law,  36, 
51),  while  martial  law  overrides  them  all" 

On  page  62  his  Honor  gives  us  a  lively  description  of  martial 
law,  such  as  was  declared  by  the  statute  in  Rhode  Island,  and 
such  as  "described  in  judicial  as  well  as  political  history."  The 
rhetoric  of  learned  counsel  on  the  other  side  has  often  excited 
my  admiration ;  never  more  than  in  his  opening  argument,  when 
he  denounced  martial  law.  But  here  is  a  passage  from  Judge 
Woodbury,  written,  probably,  with  more  care,  and,  perhaps,  with 
greater  experience,  which  I  hope  to  be  pardoned  for  saying,  is 
rather  superior  to  any  thing  we  had  the  pleasure  of  listening  to 
this  morning.  It  lacked  only  the  fine  voice  and  elocution  of  the 
advocate  of  Mr.  Yallandigham  to  make  it  even  more  effective 
than  any  thing  he  uttered : 

"  It  exposed,"  says  Mr.  Justice  Woodbury,  "  the  whole  population, 
not  only  to  be  seized  without  warrant  or  oath,  and  their  houses  broken 
open  and  rifled,  and  this  where  the  municipal  law  and  its  officers  and 
courts  remained  undisturbed  and  able  to  punish  all  offenses,  but  to 
send  prisoners,  thus  summarily  arrested  in  a  civil  strife,  to  all  the 
harsh  pains  and  penalties  of  courts-martial,  or  extraordinary  commis- 
sion, and  for  all  kinds  of  supposed  offenses.  By  it  every  citizen, 
instead  of  reposing  under  the  shield  of  known  and  fixed  laws  as  to 
liberty,  property,  and  life,  exists  with  a  rope  round  his  neck,  subject 
to  be  hung  up  by  a  military  despot  at  the  next  lamp-post,  under  the 
sentence  of  some  drum-head  court-martial." 
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After  reading  these  animated  and  highly-wrought  judicial 
statements  of  impressions  of  a  military  court,  one  feels  an 
inclination,  from  motives  of  literary  curiosity,  to  read  some 
description,  by  an  imaginative  military  man,  of  a  Court  of 
Chancery.  The  effect  of  subordinate  and  accidental  circum- 
stances on  the  imagination  is  notable.  His  Honor  had  been 
obviously  affected  by  thoughts  of  a  drum-head  as  one  of  the 
articles  sometimes  made  use  of  at  a  military  trial.  They  do 
not  use  drum-heads  in  the  Supreme  Court  of  the  United  States, 
having  conveniences  for  writing  of  a  more  fixed  and  satisfactory 
nature.  One  would  wish  to  see  an  equally  vivid  account,  by 
some  General,  how  his  imagination  was  affected  by  sight  of  his 
Honor's  long  black  gown,  without  hoops  or  tournure.  The  drum- 
head excited  in  his  Honor's  mind  thoughts  of  a  whole  popula- 
tion, and  especially  peaceful  citizens,  each  with  a  rope  round 
his  neck,  waiting  to  be  hung — hung  to  a  lamp-post,  and  not 
only  a  lamp-post,  but  the  nearest  lamp-post.  It  is  to  be  pre- 
sumed that  the  thoughts  suggested  to  a  General  by  his  Honor's  wig 
and  gown,  might  have  been  more  maternal  and  far  less  suffocating. 
But  it  may  be  reckoned  as  certain  that  a  military  commander  would 
have  felt  some  shock  or  revulsion  at  hearing  from  that  august 
tribunal,  issuing  solemnly  forth  from  the  blackness  of  an  aged 
and  collapsed  gown,  a  judicial  representation  of  martial  law :: 
not  invoked  as  a  shelter  from  imminent  peril  to  the  State,  and 
used  because  nothing  less  summary  could  be  availing,  nor  used 
in  the  interest  of  civil  order,  but  as  inexcusably  obtruded  upon 
a  people  enjoying  the  beatitudes  of  undisturbed  peace,  and  who' 
but  for  it  would  be  "  reposing  under  the  shield  of  known  and 
fixed  laws  as  to  liberty,  property,  and  life."  Such  being  the 
product  of  judicial  reason  in  the  highest  civil  tribunal,  a  Gen- 
eral might  turn  back  to  his  drum-head  without  a  very  deep 
conviction  of  its  inferiority. 
His  Honor  says,  p,  64 : 

"  It  appears,  also,  that  nobody  has  dared  to  exercise  it,  in  war  or 
peace,  on  the  community  at  large,  in  England,  for  the  last  century 
and  a  half,  unless  specially  enacted  by  Parliament  in  some  great  exi~ 
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gency,  and  under  various  restrictions,  and  then  under  the  theory  not 
that  it  is  consistent  with  bills  of  rights  and  constitutions,  but  that 
Parliament  is  omnipotent,  and,  for  sufficient  cause,  may  override  and 
trample  on  them  all  temporarily." 

"  After  the  civil  authorities  have  become  prostrated  in  particular 
places,  and  the  din  of  arms  has  reached  the  most  advanced  stages  of 
intestine  commotions,  a  Parliament,  which  alone  furnishes  the  means 
of  war — a  Parliament  unlimited  in  its  powers — has,  in  extremis,  on 
two  or  three  occasions,  ventured  on  martial  law  beyond  the  military," 
etc. 

The  question  now  under  debate  is,  not  who  may  declare  mar- 
tial law,  but  whether,  in  any  emergency,  it  may  be  declared. 
Nevertheless,  his  Honor  is  under  a  mistake  as  to  the  fact.  (See 
Hansard's  Pari.  His.  1801,  vol.  35,  pp.  1013,  1018,  1024.)  In 
a  debate  in  the  House  of  Commons,  in  1801,  Lord  Castlereagh 
said : 

"  I  perfectly  understand  that  the  prerogative  of  the  Crown  author- 
izes those  acting  under  its  authority  to  exercise  martial  law.  I 
maintain  that  it  is  a  constitutional  mode  for  the  executive  govern- 
ment to  exercise  martial  law  in  ihQ  first  instance,  and  to  come  to 
Parliament  for  indemnity  afterward,  and  is  preferable  to  applying  to 

Parliament  first The  rebellion  in  Ireland  brohe  out  in  May, 

1798  :  the  executive  government  'published  a  proclamation  of  martial 
law  wherever  the  rebellion  existed,  without  any  express  law  for  that 
purpose.  They  did  it  on  the  principle  that  they  were  authorized  by 
the  king's  prerogative,  provided  they  did  not  transgress  the  necessity 
of  the  case,  and  sure  I  am  that  nothing  could  have  induced  them  to 
have  departed  from  the  strict  constitutional  system,  but  that  they 
felt  they  must  deny  to  a  great  part  of  the  country  the  advantages  of 
the  civil  law,  unless  it  were  incorporated  with  the  martial  law.  The 
two  systems,  existing  at  the  same  time,  led  to  such  a  conflict  of  juris- 
diction it  was  impossible  to  give  effect  to  others." 

It  was  denied  by  others  that  the  proclamation  of  martial  law 
could  rightfully  be  made  by  virtue  of  the  king's  prerogative. 
The  fact,  however,  is  beyond  question :  it  was  made,  and  not 
by  Parliament. 
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His  Honor,  Judge  Woodbury,  p.  69,  says : 

"  All  our  social  usages  and  political  education,  as  well  as  our  con- 
stitutional checks,  are  the  other  way.  It  would  be  alarming  enough 
here  to  sanction  an  unlimited  power,  exercised  by  legislators,  or  the 
executive,  or  courts,  when  all  our  governments  are  themselves  gov- 
ernments of  limitations  and  checks,  and  of  fixed  and  known  laws ; 
and  the  people  a  race  above  all  others  jealous  of  encroachments  by 
those  in  power." 

He  nowhere  drops  the  fallacy  of  regarding  martial  law  as  a 
substitute  for  civil  law  in  time  of  peace  and  safety.  He  keeps 
up  the  illusion  of  constitutional  checks  and  limitations  standing 
unassailed,  free  from  threatened  overthrow,  and  needing  no  mili- 
tary support.  On  this  halcyon  scene  he  imagines  to  be  thrust 
the  sudden,  unnecessary  march  of  armies ;  he  is  startled  at  the 
vision  of  bayonets  and  the  sound  of  military  command.  With 
equally  cogent  logic  might  he  demonstrate  the  inappropriateness 
of  snow  in  harvest.  Through  all  this  elaboration,  there  breaks 
upon  him,  at  last,  a  dim  consciousness  of  not  having  met  the 
question.  He  rids  himself  of  it  by  one  dogmatic  stroke,  and 
hurries  forward  to  lose  himself  again  in  a  thicket  of  evasions. 
During  this  moment  of  consciousness,  he  says,  p.  69 : 

"And  it  is  far  better  that  those  persons  should  be  without  the 
protection  of  the  ordinary  laws  of  the  land,  who  disregard  them  in 
an  emergency,  and  should  look  to  a  grateful  country  for  indemnity 
and  pardon,  than  to  allow,  beforehand,  the  whole  frame  of  jurispru- 
dence to  be  overturned,  and  every  thing  placed  at  the  mercy  of  the 
bayonet." 

Here,  at  last,  is  all  the  argument  against  martial  law  that  is 
produced,  either  in  this  dissenting  opinion,  or  elsewhere.  Mul- 
tum  in  parvo.  The  occasional  necessity  for  extraordinary  reme- 
dies is  admitted.  That  it  is  a  rule  of  action  among  men  to 
resort  to  these  remedies,  when  needed,  is  not  denied.  That 
those  who,  in  cases  of  peril,  perform  these  services  are  entitled 
to  the  gratitude  of  their  country,  and  may  properly  look  to  it 
for  indemnity,   is  not    only    conceded,  but  is  urged  as  part  of 
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the  argument.  If  we  may  be  grateful  to  those  who,  in  an  emer- 
gency, overturn  the  whole  frame  of  jurisprudence,  might  we  not 
be  still  more  grateful  to  those  who  made  a  frame  of  jurispru- 
dence which  does  not  require,  in  an  emergency,  to  be  overturned? 
It  is  conceded  that,  in  times  of  peril,  the  public  safety  is  the 
supreme  law.  But  it  is  argued  that  because  this  law  might  be 
perverted  and  abused,  it  should  itself  be  considered  a  perver- 
sion and  abuse ;  one  which  entitles  the  performer  to  the  grati- 
tude of  his  country.  It  is  customary  to  erect  monuments  to 
those  who  are  entitled  to  public  gratitude.  On  the  theory  I  am 
combating,  the  inscription  should  be,  "  Sacred  to  the  memory  of 
a  patriot,  ivho  earned  the  gratitude  of  his  country  by  perverting 
and  abusing  its  laws,  and  by  overturning  the  whole  frame  of  its 
jurisprudence"  The  argument  presupposes  that  persons  in- 
trusted with  government  functions  are  so  bad  that,  if  allowed 
by  law  to  do  the  act  when  necessary,  they  would  be  likely  to  do 
it  when  not  necessary.  To  avoid  this  danger,  they  are  to  be 
considered  so  good  as  to  be  relied  upon  to  overturn  the  govern- 
ment, if  need  be,  in  order  to  save  it.  There  is  so  much  danger 
that  public  men  will  violate  the  law  under  false  pretexts,  they 
are  to  be  encouraged  to  violate  it  without  any  pretext.  And 
such  violation  is  to  be  considered  a  legitimate  means  of  becom- 
ing public  benefactors.  Is  it  possible  for  absurdity  to  go 
further  ? 

In  the  next  paragraph,  we  find  his  Honor  no  more  face  to 
face  with  the  question,  but  retired  behind  a  screen : 

"  No  tribunal  or  department  in  our  system  of  governments  ever 
can  be  lawfully  authorized  to  dispense  with  the  laws,  like  some  of 
the  tyrannical  Stuarts,  or  to  repeal,  or  abolish,  or  suspend  the  whole 
body  of  them  ;  or,  in  other  words,  appoint  an  unrestrained  military 
dictator  at  the  head  of  armed  men." 

Again  and  again,  the  question  is  not  whether  the  laws  may 
be  dispensed  with.  It  is  whether  the  laws  authorize,  in  certain 
situations,  the  performance  of  acts  which,  if  performed,  even 
against  the  law,  would  be  titles  to  public  gratitude.  Why  should 
we   be  always   answered  only  by  an  absurd  jingle   of  words — 
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about  being  "  lawfully  authorized  to  dispense  with  the  laivs,  like 
so?ne  of  the  tyrannical  Stuarts."  Is  it  claimed  that  the  tyranni- 
cal Stuarts  were  lawfully  authorized  to  dispense  with  the  laws  ? 
Or,  if  they  were,  did  his  Honor  imagine  that  the  fair  administra- 
tion and  enforcement  of  a  law  is  the  same  sort  of  thing,  the  same 
kind  of  tyranny,  as  dispensing  with  it  ?  On  his  own  theory, 
the  Stuarts  might  have  been  entitled  to  public  gratitude,  if  they 
had  happened  to  overturn  the  law  at  the  right  time.  The 
question  is,  whether,  in  great  emergencies,  the  commander  of  the 
military  force  may  be  considered  as  lawfully  intrusted  with  a 
discretion,  limited  and  restrained  strictly  within  the  necessity  of 
the  occasion  ?  In  reply  to  this  question,  his  Honor  denies  that 
there  ought  to  be  "  an  unrestrained  military  dictator  at  the 
head  of  armed  men."  He  denies  that  authority  exists  to  repeal, 
abolish,  or  suspend,  the  whole  body  of  the  laws.  But  if  no  tri- 
bunal or  department  in  our  government  is  authorized  to  over- 
throw or  suspend  the  laws,  are  they  authorized  to  allow  others 
to  overturn  them  ?  The  question  is,  what  may  be  done  to  save 
the  laws  from  overthrow  ?  The  army  and  navy  and  militia  are 
at  the  President's  command,  and  his  oath  binds  him  "  to  the 
best  of  my  ability." 

On  pages  75  and  82,  his  Honor  refers  to  the  different  steps 
toward  war  powers,  which  precede  the  shock  of  war  and  the  laws 
of  war.     And,  on  page  83,  he  says : 

"  The  necessities  of  foreign  war,  it  is  conceded,  sometimes  impart 
great  powers  as  to  both  things  and  persons.  But  they  are  modified 
by  those  necessities,  and  subjected  to  numerous  regulations  of  national 
law  and  justice  and  humanity So  may  it  be  in  sortie  ex- 
treme stages  of  civil  war.  Among  these ,  my  impression  is  that  a  state 
of  war,  whether  foreign  or  domestic,  may  exist,  in  the  great  perils  of 
which  it  is  competent,  under  its  rights,  and  on  principles  op 
national  law,  for  a  commanding  officer  of  troops,  under  the  con- 
trolling government,  to  extend  certain  rights  of  war,  not  only  over  his 
camp,  but  its  environs  and  the  near  field  of  his  military  operations. 
But  no  further  nor  wider.  On  this  rested  the  justification  of  one 
of  the  great  commanders  of  this  country,  and  of  the  age,  in  a  trans- 
action so  well  known  at  New  Orleans."     .     ..."  If  matters  in 
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this  case  had  reached  such  a  crisis,  and  had  been  so  recognized  by 
the  government,  or  if  such  a  state  of  things  could  and  did  exist 
as  to  warrant  such  a  measure,  independent  of  that  government,  and 
it  was  properly  pleaded,  the  defendants  might,  perhaps,  be  justified 
within  those  limits,  and  under  such  orders,  in  making  search  for  an 
offender,  or  an  opposing  combatant,  and,  under  some  circumstances,  in 
breaking  into  houses  for  his  arrest" 

I  will  restore  the  passage  omitted  at  the  place  of  the  aster- 
isks above  :  "  But  in  civil  strife,  they  (the  rights  of  war)  are 
not  to  extend  beyond  the  place  where  insurrection  exists.  Nor 
to  portions  of  the  State  remote  from  the  scene  of  military  opera- 
tions. Nor  after  the  resistance  is  over.  Nor  to  persons  not 
connected  with  it.  Nor  even  within  the  same,  can  they  extend 
to  the  person  or  property  of  citizens  against  whom  no  probable 
cause  exists  which  may  justify  it.  Nor  to  the  property  of  any 
person  without  necessity  or  civil  precept." 

His  Honor,  at  last,  after  all  his  reluctance,  comes  to  a  full 
admission  of  the  legality  of  such  arrests.  The  only  condition 
is,  time,  place,  circumstance.  His  Honor,  however,  substitutes 
a  phrase.  I  have  called  it  martial  law.  He  calls  it  the  rights 
of  wrar.  It  is  of  no  importance  to  my  argument  which  phrase  is 
used.  The  thing  which  he  has  been  denouncing  as  an  overthrow 
of  all  law,  he  at  last  admits  to  be  lawful.  He  also  places  these 
personal  arrests  in  the  same  category  with  military  seizures  of 
property,  which  that  Court  holds  to  be  lawful. 

I  may  now  turn  to  the  opinion  of  the  Court  as  delivered  by 
Chief-Justice  Taney,  p.  45  : 

"  The  remaining  question,"  says  the  Chief-Justice,  "is  whether  the 
defendants,  acting  under  military  orders,  issued  under  the  authority  of 
the  government,  were  justified  in  breaking  and  entering  the  plain- 
tiff's house.  In  relation  to  the  act  of  the  Legislature  declaring;  mar- 
tial  law,  it  is  not  necessary,  in  the  case  before  us,  to  inquire  to  what 
extent,  or  under  what  circumstances,  that  power  may  be  exercised  by 
a  State.  Unquestionably  a  military  government,  established  as  the 
permanent  government  of  a  State,  would  not  be  a  republican  govern- 
ment, and  it  would  be  the  duty  of  Congress  to  overthrow  it.  But 
the  law  of  Rhode  Island  evidently  contemplated  no  such  government. 
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It  was  intended  merely  for  the  crisis,  and  to  meet  the  peril  in  which 
the  existing  government  was  placed  by  the  armed  resistance  to  its 
authority.  It  was  so  understood  and  construed  by  the  State  author- 
ities, and,  unquestionably,  a  State  may  use  its  military  power  to  put 
down  an  armed  insurrection  too  strong  to  be  controlled  by  the  civil 
authority.  The  power  is  essential  to  the  existence  of  every  government, 
essential  to  the  'preservation  of  order  and  free  institutions,  and  is  as 
necessary  to  the  States  of  this  Union  as  to  any  other  government.  The 
State  itself  must  determine  what  degree  of  force  the  crisis  demands. 
And  if  the  government  of  Rhode  Island  deemed  the  armed  opposition 
so  formidable,  and  so  ramified  throughout  the  State,  as  to  require  the 
use  of  its  military  force,  and  the  declaration  of  martial  law,  we  see  no 
ground  upon  which  this  Court  can  question  its  authority.  It  was  a 
state  of  war  ;  and  the  established  government  resorted  to  the  rights  and 
usages  of  war  to  maintain  itself  and  to  overcome  the  unlawful  opposi- 
tion. And,  in  that  state  of  things,  the  officers* engaged  in  its  military 
service  might  lawfully  arrest  any  one  who,  from  the  information 
before  them,  they  had  reasonable  grounds  to  believe  was  engaged  in 
the  insurrection,  and  might  order  a  house  to  be  forcibly  entered  and 
searched,  when  there  were  reasonable  grounds  for  supposing  he  might 
be  there  concealed.  Without  power  to  do  this,  martial  law  and  the 
military  array  of  the  government  would  be  mere  parade,  and  rather 
encourage  attack  than  repel  it.  No  more  force,  however,  can  be  used 
than  is  necessary  to  accomplish  the  object.  And  if  the  power  is  used 
for  purposes  of  oppression,  or  any  injury  willfully  done  to  person  or 
property,  the  party  by  whom,  or  by  whose  order,  it  is  committed, 
would  undoubtedly  be  answerable." 

"  We  forbear  to  remark  upon  the  cases  referred  to  in  the  argument, 
in  relation  to  the  commissions  anciently  issued  by  the  kings  of  England 
to  commissioners  to  proceed  against  certain  descriptions  of  persons,  in 
certain  places,  by  the  law  martial.  These  commissions  were  issued  by 
the  king  at  his  pleasure,  without  the  concurrence  or  authority  of  Par- 
liament, and  were  often  abused  for  the  most  despotic  and  oppressive 
purposes.  They  were  used  before  the  regal  power  of  England  was  well 
defined,  and  were  finally  abolished  and  prohibited  by  the  Petition  of 
Right,  in  the  reign  of  Charles  the  First.  But  they  bear  no  analogy  in 
any  respect  to  the  declaration  of  martial  law  by  the  legislative  author- 
ity of  the  State,  made  for  the  purposes  of  self-defense,  when  assailed  by 
an  armed  force;  and  the  cases  and  commentaries  concerning  these 
commissions  can  not,  therefore,  influence  the  construction  of  the  Rhode 
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Island  law,  nor  furnish  any  test  of  the  lawfulness  of  the  authority 
exercised  by  the  government." 

This  decision  does  not  determine  in  what  branch  of  the 
government  resides  authority  to  declare  martial  law.  But  it 
recognizes  martial  law  as  a  legitimate  means  of  preserving  the 
government  in  emergencies  calling  for  it.  It  shows  that  the 
ground  taken  by  counsel  on  the  other  side,  that  no  such  authority 
is  lodged  in  any  branch  of  the  government,  is  untenable.  On 
page  44,  the  Court  replies  to  the  same  kind  of  argument  we  have 
heard  here,  of  the  danger  of  intrusting  so  much  power  to  the 
President. 

"  It  is  said  that  this  power  of  the  President  is  dangerous  to  liberty, 
and  may  be  abused.  All  power  may  be  abused  if  placed  in  unworthy 
hands.  But  it  would  be  difficult,  we  think,  to  point  out  any  other 
hands  in  which  this  power  would  be  more  safe,  and,  at  the  same  time, 
equally  effectual.  When  citizens  of  the  same  State  are  in  arms  against 
each  other,  and  the  constituted  authorities  unable  to  execute  the  laws, 
the  interposition  must  be  prompt  or  it  is  of  little  value.  The  ordinary 
course  of  proceedings  in  courts  of  justice  would  be  utterly  unfit  for 
the  crisis.  And  the  elevated  office  of  the  President,  chosen  as  he  is 
by  the  people  of  the  United  States,  and  the  high  responsibility  he 
could  not  fail  to  feel  when  acting  in  a  case  of  so  much  moment,  appear 
to  furnish  as  strong  safeguards  against  willful  abuse  of  power  as  hu- 
man prudence  and  foresight  could  well  provide.  At  all  events,  it  is 
conferred  upon  him  by  the  Constitution  and  laws  of  the  United 
States,  and  must,  therefore,  be  respected  and  enforced  in  its  judicial 
tribunals."     (7  H.  44.) 

"  Moreover,  when  a  military  force  is  called  out  to  repel  invasion  or 
suppress  a  rebellion,  it  is  not  placed  under  the  direction  of  the  judi- 
ciary, but  under  that  of  the  executive.  Suppose  the  military  force, 
legally  and  constitutionally  called  into  service  for  the  purposes  indi- 
cated, should  find  it  necessary,  in  the  course  of  its  military  operations, 
to  occupy  a  field  or  garden,  or  destroy  trees,  or  houses,  belonging  to 
some  private  person,  can  a  court,  by  injunction,  restrain  them  from 
committing  such  waste  ?  It  can  do  so  in  time  of  peace,  and  if  its 
powers  are  to  continue  in  time  of  war,  the  judiciary,  and  not  the  exec- 
utive, will  command  the  army  and  navy.     The  taking  or  destroying 
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of  private  property,  in  such  cases,  is  a  military  act,  an  act  of  war,  and 
must  be  governed  by  the  laws  of  war ;  it  is  not  provided  for  by  the 
laws  of  peace.  In  the  same  way,  a  person  taken  and  held  by  the 
military  forces,  whether  before,  or  in,  or  after  a  battle,  or  without 
any  battle  at  all,  is  virtually  a  prisoner  of  war.  No  matter  what  his 
alleged  offense,  whether  he  is  a  rebel,  a  traitor,  a  spy,  or  an  enemy 
in  arms,  he  is  to  be  held  and  punished  according  to  the  laws  of  war, 
for  these  have  been  substituted  for  the  laws  of  peace.  And  for  a 
person  so  taken  and  held  by  the  military  authority,  a  writ  of  Habeas 
Corpus  can  have  no  effect,  because,  in  the  words  of  the  United  States 
Supreme  Court,  'the  ordinary  course  of  justice  would  be  utterly  unfit 
for  such  a  crisis."'  (International  Law  and  Laws  of  War.  Halleck, 
378.) 

The  same  writer  states  circumstances  in  the  history  of  this 
country,  which  your  Honor  will  find  it  easy  to  verify.  From 
this  statement  it  appears  that  the  practice,  now  complained  of 
as  strange  and  unprecedented,  was  commenced  under  the  admin- 
istration of  Washington.  Jefferson  and  Jackson  are  also  impli- 
cated. When  Vallandigham  shoots  his  poisoned  arrows  at 
President  Lincoln,  if  there  should  prove  to  be  strength  enough 
in  the  bow,  the  same  aim  will  pierce  a  succession  of  illustrious 
defenders  of  liberty.     Here  is  the  statement : 

"  During  the  administration  of  President  Washington,  in  the  Penn- 
sylvania '  Whisky  Insurrection '  of  1794  and  1795,  the  military 
authorities  engaged  in  suppressing  it  disregarded  the  writs  which 
were  issued  by  the  courts  for  the  release  of  the  prisoners  who  had 
been  captured  as  insurgents.  General  Wilkinson,  under  the  authority 
of  President  Jefferson,  during  the  Burr  Conspiracy  of  1806,  suspended 
the  privilege  of  this  writ,  as  against  the  Superior  Court  of  New 
Orleans.  General  Jackson  assumed  the  right  to  refuse  obedience  to 
the  writ  of  Habeas  Corpus,  first  in  New  Orleans,  in  1814,  as  against 
the  authority  of  Judge  Hall,  when  the  British  army  was  approaching 
that  city ;  and  afterward,  in  Florida,  as  against  the  authority  of 
Judge  Fromentin." 

May  it  please  your  Honor!  I  have  spoken  some  words  of 
praise  of  the   character   and  services  of  General  Burnside.     I 
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can  now  be  silent.  The  patriot  who,  in  these  times,  can  get 
himself  abused  for  following  in  the  footsteps  of  Washington, 
Jefferson,  and  Jackson,  has  triumphed  over  all  need  of  my  poor 
commendation.  The  wrath  of  his  country's  enemies  has  been 
made  to  praise  him. 

The  authorities  relied  upon  to  show  that  the  laws  of  war,  or 
martial  law,  are  not  any  more  allowed  in  Great  Britain,  I  have 
shown  to  be  in  error.  The  statements,  though  made  by  parties 
whom  we  might  expect  to  be  informed,  and  which  have  proba- 
bly misled  counsel  on  the  other  side,  are  shown  by  Mr.  Cushing, 
Attorney-General  under  the  late  President  Pierce,  to  have 
resulted  from  misapprehension  and  confusion  of  ideas.  But 
this  showing  depends  not  on  the  authority  alone  of  his  name, 
strong  as  it  may  be.  The  errors  referred  to  are  so  demonstra- 
ble to  reason,  and  so  utterly  at  variance  with  history,  it  is  quite 
unnecessary  to  go  into  a  further  exposition  concerning  them. 
In  the  dissenting  opinion  of  Judge  Woodbury,  which  I  have 
freely  adverted  to,  he  was  misled  into  a  similar  statement;  but 
he  let  into  it  a  sufficient  number  of  exceptions  to  correspond 
with  all  the  occasions  there  have  been  in  Great  Britain  for  mar- 
tial law  within  the  last  hundred  years.  He  insisted,  however, 
that  they  had  no  constitution,  and  such  acts  were  only  done  by 
Parliament  in  virtue  of  its  unlimited  power.  I  must  again  say, 
that  the  question  is  not,  who  may  do  it,  but  can  it  be  done  ?  For 
the  purpose  of  my  argument  it  is  sufficient  if  done  by  Parliament, 
but  the  fact  is  otherwise.  The  quotation  from  Hansard's  Debates 
shows  that  once,  at  least,  it  has  been  done  by  the  executive.  I 
have  no  doubt  the  same  is  true  in  other  instances.  The  import- 
ant matter  is,  however,  it  has  been  done,  both  in  Great  Britain 
and  this  country,  every  time  there  has  been  occasion  for  it.  It 
is  a  rule  of  action  in  both  countries. 

The  misconception  of  terms  and  confusion  of  ideas  among 
common  lawyers,  on  this  topic,  are  not  confined  to  England. 
A  much  clearer  perception  is  shown  by  American  writers  on  the 
main  question  involved ;  but  even  Mr.  Cushing  and  Mr.  Halleck 
fall  into  error  in  some  particulars.     The  relations  of  suspension 
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of  Habeas  Corpus  to  martial  law  are  less  well  defined.  They 
explain  these  to  us  in  a  jumble  of  words,  which  need  more  ex- 
planation than  the  facts  sought  to  be  explained.  It  has  been 
the  good  fortune  of  Great  Britain  and  the  United  States  to 
experience  so  few  occasions  for  the  laws  of  war  within  their  own 
borders,  and  those  occasions  have  been  of  duration  so  brief, 
that  a  prompt  and  unflinching  recognition  and  use  of  martial 
law,  when  the  occasions  have  happened,  is  all  that  I  need  show. 
Peace  turns  attention  to  thoughts  of  peace.  The  judges,  then*, 
take  their  turn ;  and  danger  being  over,  they  sometimes  bite 
their  thumbs  at  the  Generals  in  a  very  affecting  manner.  We 
are  told  that  acts  of  indemnity  are  passed  in  order  to  cover  the 
illegality  of  the  laws  of  war,  as  if  a  law  could  be  illegal ! 

When  lawyers  and  judges  fall  to  using  rigmarole,  it  is  not 
common  for  politicians  and  pamphleteers  to  allow  themselves  to 
be  outdone.  In  the  passage  quoted  from  Hansard,  Lord  Castle- 
reagh  is  made  to  say : 

"  I  maintain  that  it  is  a  constitutional  mode  for  the  executive  gov- 
ernment to  exercise  martial  law  in  the  first  instance,  and  to  come  to 
Parliament  for  indemnity  afterward.  .  .  .  They  did  it  on  the  prin- 
ciple that  they  were  authorized  hy  the  kings  prerogative,  provided  they 
did  not  transgress  the  necessity  of  the  case." 

This  call  for  indemnity  is  often  said  to  signify  that  the  act 
was  unlawful.  What  indemnity  could  be  needed  for  a  lawful 
act?  So,  then,  it  would  appear  to  be  a  constitutional  mode  to 
do  the  unconstitutional  thing,  intending  presently  to  apologize 
for  it.  Mr.  Grey  (afterward  Earl  Grey)  was  not  impressed  with 
the  clearness  of  this  explanation.     He  says : 

''  It  was  better  that  the  executive  government  should  resort  to 
what  had  been  called  (he  thought  not  legally)  its  prerogative  of 
proclaming  martial  law.  That  was  no  prerogative  of  the  Crown,  but, 
rather,  an  act  of  power  sanctioned  by  necessity,  martial  law  being  a 
suspension  of  the  king's  peace." 

Here,  then,  is  a  blaze  of  light.  It  was  better  to  resort  to 
that  which  did  not  exist,  to-wit :  the  prerogative.     It  was  an  act 
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of  power  "  sanctioned  "  by  necessity,  "  martial  law  being  a  sus- 
pension of  the  king's  peace."  This  luminous  expounder  had 
arrived  at  the  conclusion  that  in  war  peace  must  be  considered 
as  suspended.  It  did  not,  however,  occur  to  him  that  it  is  war 
itself  which  suspends  peace,  and  not  the  laws  of  war,  which  of 
necessity  exist  when  war  exists. 

Our  own  writers  follow  in  the  same  train.  Mr.  Attorney- 
General  Cushing,  in  the  opinion  before  quoted,  says  : 

"  We  have  in  Great  Britain  several  recent  examples  of  acts  to  give 
constitutional  existence  to  the  fact  of  martial  law" 

Mr.  Halleck  says  : 

u  It  seems  that  no  act  of  Parliament  is  required  to  precede  such 
declaration,  although  it  is  usually  followed  by  an  act  of  indemnity, 
when  the  disturbances  which  called  it  forth  are  at  an  end,  in  order  to 
give  constitutional  existence  to  the  fact  of  martial  law" 

They  are  explaining  the  laws  of  England,  and  on  this  part  of 
the  topic  relax  their  vigilance,  repeating  merely  the  incongru- 
ous failures  which  they  find.  Passing  over  the  idea  that  Parlia- 
ment can  make  a  thing  constitutional  which  is  not — an  absurd- 
ity— they  are  not  boggled  at  the  declaration  that  an  act  already 
gone  by  and  ended,  can  be  made  to  have  been  constitutional, 
which  was  at  the  time  not  so.  On  the  theory  thus  furnished  by 
Englishmen,  and  incautiously  followed  by  some  of  our  best 
writers,  indemnity  acts,  if  truly  expressing  their  meaning,  would 
read  as  follows :  "  Whereas,  certain  acts  have  been  done  which 
are  known  to  have  been  unconstitutional  and  illegal,  therefore  they 
were  and  are  constitutional,  legal  acts."  This  is  carrying  the 
power  of  Parliament  to  a  pitch  compared  with  which  Omnipo- 
tence is  feeble. 

If  I  may  venture  to  suggest  the  explanation  they  were  mani- 
festly groping  for,  it  is  in  the  fact  alluded  to  by  Earl  Grey :  the 
king's  peace  is  suspended.  This  suspension  of  peace  being 
usually  accompanied  by  more  or  fewer  proclamatory  documents, 
and  these  documents  being  the  only  part  taken  in  war  by  judges 
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and  legislators,  they  have  mistaken  the  documents  for  the  war. 
They  have  omitted  to  remember  that  a  failure  of  documents 
would  not  change  the  fact  of  war.  The  war,  and  not  the  docu- 
ments, suspends  peace.  Of  this  the  writers  are  sufficiently  aware 
in  other  parts  of  their  discussion.  Mr.  Attorney-General  Crush- 
ing says  : 

"  When  martial  law  is  proclaimed  under  circumstances  of  assumed 
necessity,  the  proclamation  must  be  regarded  as  the  statement  of  an 
existing  fact,  rather  than  the  legal  creation  of  that  fact.11 

In  this  statement  Mr.  Halleck  concurs.  Indeed,  nothing  can 
be  more  obvious.  Yet  most  of  the  antipathy  and  all  the  argu- 
ments I  have  met  with,  directed  against  martial  law,  are  argu- 
ments against  enforcing  it  during  peace.  In  other  words,  they 
are  arguments  against  inflicting  the  rigors  of  war  under  false 
pretexts.  A  part  of  the  confusion  is  occasioned  by  speaking  of 
martial  law  as  if  it  were  distinct  and  different  from  the  laws  of 
war,  or  rights  of  war.  No  one  doubts  that,  when  war  exists,  it 
is  a  thing  of  such  a  paramount  and  supreme  nature  that  its  laws 
must  prevail.  The  existence  of  war  is  not  a  suspension  of 
Habeas  Corpus ;  but,  for  all  arrests  authorized  by  the  laws  of 
war,  the  answer  that  war  exists,  and  that  the  arrest  was  made  in 
accordance  with  its  rules,  is  a  lawful  and  sufficient  answer  to  a 
Habeas  Corpus.  General  Burnside  has  expressed  it  very  well : 
"  We  are  in  a  state  of  civil  war,  and  an  emergency  is  upon  us 
which  requires  the  operations  of  some  power  that  moves  more 
quickly  than  the  civil.  There  never  was  a  tvar  carried  on  suc- 
cessfully without  the  exercise  of  that  power." 

Indemnity  acts  are  sufficiently  accounted  for  without  supposing 
them  to  be  necessary  as  a  legal  justification  for  acts  of  war. 
They  are  commonly  enacted  in  civil  wars,  in  which  the  applica- 
tion of  the  rigors  of  war  is  startling  to  people  long  accustomed 
to  peace  and  civil  administration.  A  concurrence  of  all  branches 
of  government  in  any  public  acknowledgment  of  its  necessity, 
either  before  or  after  the  fact,  can  not  fail  to  produce  a  valua- 
ble effect  on  the  public  mind.  Such  acts  may,  also,  in  England 
answer  a  good  legal  purpose.     They  may  close   the   courts   to 
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vicious  and  experimental  litigation,  by  which  persons  engaged  in 
the  public  service  in  time  of  war,  might,  on  the  return  of  peace, 
be  ruined  or  compelled  to  flee  their  country.  Counsel  on  the 
other  side,  I  understood  him  to  say,  by  instruction  of  his  client, 
has,  at  some  length,  called  our  attention  to  the  number  and 
variety  of  civil  actions,  to  which,  on  his  theory,  General  Burn- 
side  has  exposed  himself,  as  well  as  all  who  acted  under  his 
orders.  On  his  theory,  no  act  of  indemnity  can  shield  our  sol- 
diers. The  right  he  claims  is  a  constitutional  right,  which  legis- 
lation can  not  affect.  On  his  theory,  every  act  of  war  by  our 
soldiers  is  a  trespass,  and  no  act  of  indemnity  can  reach  them. 
Hard  as  the  fortunes  of  soldiers  may  be  in  war,  on  his  theory, 
peace  will  bring  them  no  repose.  Our  poor  country,  defended 
by  their  valor,  enriched  by  their  blood,  however  grateful  it  may 
be,  can  only  welcome  them  home  to  the  embrace  of  bailiffs. 
We  may  ring  bells,  kindle  bonfires,  and  pour  out  our  hearts  in 
thankfulness  to  God  for  returning  peace,  but  the  noble  boys 
who  won  it  for  us  must  skulk  in  hiding-places,  to  dream  only 
of  writs  and  constables  and  the  law's  delays ;  certain  that  their 
danger  in  peace  is  in  proportion  to  their  valor  in  war,  and  that 
he  only  can  be  hopeful  who  can  prove  himself  to  have  been 
useless.  This  is  not  an  exaggeration,  but  a  necessary,  logical 
result  of  the  doctrine  advanced  here  on  behalf  of  Mr.  Vallan- 
digham. 

The  proposition  is  that  the  right  to  personal  liberty,  freedom 
of  speech,  etc.,  are  absolute,  inalienable  rights,  guaranteed  in- 
flexibly by  the  Constitution,  and  not  to  be  suspended  in  any 
emergency,  nor  made  to  yield  to  any  public  necessity.  I  repeat 
that  the  question  argued  by  counsel  on  the  other  side  is  not  a 
question  under  what  circumstances  these  rights  may  be  abridged, 
but  he  denies  the  legal  possibility  of  such  abridgment.  These 
rights  extend  to  all  citizens — to  persons  subject  to  military  duty 
as  well  as  the  rest.  Yet  the  same  Constitution  which  guaran- 
tees these  inalienable  rights,  authorizes  the  making  of  war  and 
the  calling  out  of  the  militia.  Pressed  by  this  fact,  counsel  do 
not  seek  to  deny  that  the  liberty  of  the  soldier  is,  for  the  time 
of  his  service,  abridged.     This  is  too  palpable  for  denial.     He 
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seeks,  therefore,  to  get  round  it  by  reading  from  an  English 
decision,  to  the  effect  that  the  soldier  gives  up  his  liberty  by 
contract.  This  poor  evasion  does  not  apply  to  persons  who  are 
drafted  against  their  will ;  but  it  is  itself  a  denial  that  these 
rights  are  inalienable,  for  it  speaks  of  alienating,  by  contract, 
an  inalienable  right. 

The  conclusion  is  inevitable.  These  rights,  so  carefully 
enumerated  in  the  Constitution,  and  so  often  referred  to  by 
learned  counsel,  are  liable  to  be  abridged  under  particular  cir- 
cumstances. The  Constitution  contemplates  and  provides  for 
such  abridgment.  This  abridgment  is  especially  provided  for  in 
time  of  war.  And  since  no  limits  are  fixed  to  the  means  to  be  used 
in  war,  every  thing  may  be  done  which  the  necessities  of  war  re- 
quire. The  laws  of  war  are,  for  the  time,  as  much  a  part  of  the 
Constitution  as  the  laws  of  civil  procedure  are  in  time  of  peace. 

My  argument  is  founded  on  the  idea  that  the  laws  of  war 
are  a  necessary  incident  of  a  state  of  war,  and,  therefore, 
depend  for  existence  only  on  the  fact  of  war.  It  is  quite  unnec- 
essary to  refer  to  proclamations  or  advertisements  of  the  fact. 
Order  No.  38  is  a  proclamation,  if  it  were  a  question  of  proc- 
lamations. Every  branch  of  government,  State  and  Federal,  has 
made  numerous  annunciations  of  this  war.  Counsel  calls  our 
attention  to  certain  proclamations  of  the  President  relating  to 
emancipation  of  slaves,  which  define,  for  that  purpose,  the  insur- 
rectionary districts ;  and  counsel  insists  that  these  must  be  held 
as  limiting  martial  law  to  those  districts.  Those  proclamations 
do  not  include  Missouri,  Kentucky,  Tennessee,  Western  Vir- 
ginia, or  portions  of  Eastern  Virginia,  or  Norfolk  or  Portsmouth. 
If  the  laws  of  war  depend  on  these  proclamations,  they  are  ex- 
cluded from  the  places  where  the  war  has  been  most  active. 
They  did  not  purport  to  define  the  limits  of  war,  but  the  limits 
of  emancipation.  If  my  argument  is  sound,  neither  the  presence 
nor  absence  of  proclamations  can,  materially,  affect  the  question. 
It  is  a  question  of  the  existence  of  war. 

It  may  be  said  that  this  argument,  if  correct,  reduces  us  to  a 
state  of  dependence  on  military  power.  Far  otherwise.  It  is 
not   a   state   to   be   argued   into,  or   argued   out   of.     If,  when 
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threatened  by  Generals  and  armies  who  are  traitors  and  ene- 
mies, we  are  obliged  to  depend  upon  Generals  and  armies  who 
are  patriots  and  friends,  nothing  can  be  gained  by  denying  the 
fact,  or  by  keeping  up  a  false  pretext  of  being  in  some  other 
condition.  The  danger,  whatever  it  may  be,  is  not  very  much 
diminished  by  going  into  hysterics  ;  nor  is  it  greatly  changed 
in  its  character  by  the  names  applied.  It  is  sometimes  called 
uno  law" — "an  abrogation  of  law" — ua  suspension  of  law" 
because  for  a  time  the  ordinary  civil  administration  is  suspended 
or  subordinated  to  a  great  public  necessity.  But  the  law  pro- 
vided for  such  occasions  is  in  force.  It  is  appealed  to,  to  pro- 
tect us  when  other  laws  fail. 

The  laws  of  war  have  their  appropriate  checks  and  limitations. 
The  General  in  command  of  an  army,  in  the  field  of  his  opera- 
tions, for  purposes  of  war,  is  expected  to  act  with  promptness, 
and  sometimes  with  secrecy.  He  is  not  expected  to  write  out 
and  deliver  his  opinions,  or  to  wait  for  briefs.  This  may  be  his 
misfortune ;  it  certainly  is  not  his  fault.  His  action  in  this 
sense  may  be  called  "arbitrary,"  and  his  administration  "des- 
potic." But,  after  all,  he  is  limited  and  restrained.  If  he  push 
beyond  the  rights  of  war,  the  laws  of  war  do  not  protect  him. 
In  applying  those  laws,  he  is  further  restrained  by  a  sense  of 
propriety  and  duty.  He  acts  in  peril  of  the  disapprobation  of 
higher  authority,  who  may  displace,  or,  in  some  cases,  impeach, 
him ;  in  peril  of  the  disapprobation  of  the  Supreme  Being  and 
of  his  countrymen ;  in  peril  of  that  sure  infamy  which  awaits 
all  who  unnecessarily  aggravate  the  evils  of  war.  It  is  not  easy 
to  conceive  a  situation  appealing  to  higher  sanctions  than  that 
of  a  General  commanding  in  war.  " At  all  events"  says  General 
Burnside,  "  1  will  have  the  consciousness  before  God  of  having 
done  my  duty  to  my  country" 

May  it  please  your  Honor !  I  have  pursued  this  branch  of 
the  argument  at  some  length.  If  the  view  of  the  Constitution 
here  presented  be,  as  it  appears  to  me,  well  grounded  in  reason, 
and  sustained  by  authority,  the  main  proposition  on  which  the 
petitioner  rests  his  application  is  overthrown,  and,  with  it,  the 
claim  to  a  writ  of  Habeas  Corpus. 
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I  did  not  understand  counsel  to  argue  that,  in  the  case  of 
Vallandigham,  there  were  circumstances  to  render  this  arrest 
illegal  or  unnecessary,  provided  such  arrests  can  in  any  case  be 
justified.  I  did  distinctly  understand  him  to  disclaim  the  idea 
that  the  Constitution  permits  a  military  arrest  to  be  made, 
under  any  circumstances,  of  a  person  not  engaged  in  the  mili- 
tary or  naval  service  of  the  United  States,  nor  in  the  militia  of 
any  State  called  into  actual  service ;  and  to  rest  his  case  on  that 
broad  denial.  The  whole  petition  is  framed  on  this  idea,  for 
none  of  the  charges  are  denied. 

Upon  first  impression,  your  Honor  may  have  inclined  to  the 
belief  that  petitioner  had  assumed  an  unnecessary  burden,  and 
might  have  more  easily  made  a  case  by  putting  General  Burn- 
side  to  show  the  propriety  of  this  arrest ;  admitting  the  general 
right  to  make  such  arrests  as  were  indicated  by  the  necessities 
of  the  service,  but  denying  any  ground  for  this  arrest.  But 
your  Honor  will  find  that  no  mistake  has  been  made  by  learned 
counsel  on  the  other  side,  in  this  particular.  The  circumstances 
shown  justify  the  arrest,  if  any  arrest  of  the  kind  can  be  justi- 
fied. If  General  Burnside  might  have  arrested  him  for  making 
the  speech  face  to  face  with  his  soldiers,  the  distance  from  them 
at  which  it  was  uttered  can  make  little  difference.  He  might 
make  it  in  camp ;  and  unless  he  could  be  arrested,  there  would 
be  no  way  to  prevent  it.  The  right  of  publication,  of  sending 
by  mail  and  telegraph,  are  of  the  same  grade  with  freedom  of 
speech.  If  utterance  of  the  speech  could  not  be  checked,  its 
transmission  by  mail  and  telegraph  could  not  be.  And  I  so 
understand  the  argument  of  the  counsel  of  Vallandigham.  It 
appears  to  claim,  and  go  the  whole  length  of  claiming  that  it  can 
do  the  army  no  harm  to  read  such  addresses ;  nor,  of  course,  to 
hear  them.  It  is  necessary  the  argument  should  not  stop  short 
of  that  in  order  to  meet  the  question,  and  it  does  not.  Yet 
this  is  not  the  whole  extent  to  which  it  must  go  to  avail  the 
petitioner.  It  must  go  to  the  extent  of  showing  that  this  Court 
is  authorized  to  determine  that  such  addresses  may  be  heard  by 
the  army,  the  opinion  of  the  commanding  General  to  the  con- 
trary notwithstanding.  It  goes  and  must  go  the  extent  of  trans- 
11 
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ferring  all  responsibility  for  what  is  called  the  morale  and  dis- 
cipline of  the  army  from  its  commanding  General  to  this  Court. 

Is  it  not  certain  that  if  these  addresses  shall  persuade  nobody, 
their  authors  will  be  disappointed?  Is  it  not  certain  that  any 
soldier  persuaded  to  believe  that  his  government  is  striving  to 
overthrow  liberty,  and  for  that  purpose  is  waging  a  wicked  and 
cruel  war,  can  no  longer,  in  good  conscience,  remain  in  the  serv- 
ice ?  The  argument  leads  to  one  of  two  conclusions.  We  are 
to  be  persuaded  by  the  men  who  make  the  speeches,  that  the 
speeches  will  not  produce  the  effect  they  intend — a  persuasion 
in  which  their  acts  contradict  their  words — or  we  are  to  con- 
sent to  the  demoralization  of  the  army.  The  Constitution  author- 
izes and  even  requires  the  army  to  be  formed,  but  at  that  stage 
of  the  transaction  interposes  an  imperative  prohibition  against 
the  usual  means  of  making  it  effective. 

It  is  said,  however,  that  the  charges  against  Vallandigham 
are  triable  in  the  civil  tribunals.  So  are  a  large  proportion  of 
all  the  charges  which  can  be  brought  against  any  one  engaged 
in  an  insurrection.  No  rebel  soldier  has  been  captured  in  this 
war,  no  guerrilla,  who  was  not  triable  in  the  civil  tribunals.  The 
argument  in  this,  as  in  other  particulars,  necessarily  denies  the 
applicability  of  the  laws  of  war  to  a  state  of  war. 

Learned  counsel  on  the  other  side  has  cited  to  us  and  read 
passages  from  decisions  and  text-books,  on  two  points,  the 
relevancy  of  which  to  the  question  now  before  us  I  am  not 
able  to  perceive.  One  series  of  these  citations  reminds  us 
of  arrests  which  were  not  made  in  accordance  with  any  laws, 
either  of  peace  or  war,  which  were  declared  illegal  and  punished. 
I  can,  if  he  shall  think  them  useful,  furnish  him  many  more  of 
the  same  kind.  But  I  am  under  an  impression  that  when  an 
arrest  has  been  shown  to  be  illegal,  no  further  authority  will  be 
necessary  to  show  that  the  person  making  it  is  liable  to  punish- 
ment. He  has  read  to  us  an  account  of  the  execution  of  Gov- 
ernor Wall.  After  peace  had  been  restored,  and  after  a  pre- 
tended but  illegal  trial  by  court-martial,  he  caused  a  punishment  to 
be  inflicted  which  resulted  in  the  death  of  the  soldier  punished  !  He 
was  himself  punished  for  the  act.     What  has  that  to  do  here? 
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He  cites  to  us  a  case  where  a  justice  of  the  peace,  not  liable  to 
military  duty,  had  been  fined  by  a  militia  court-martial,  which 
had  no  jurisdiction  over  him,  for  omitting  to  do  what  he  was  not 
bound  to  do  ;  and  the  whole  proceeding  was  declared  illegal. 
What  has  that  to  do  here  ?  He  cites  to  us  a  case,  growing  out 
of  the  celebrated  John  Wilkes  controversy,  where  arrests  were 
made,  and  houses  and  papers  searched,  under  a  pretended  war- 
rant, issued  by  a  person  having  no  right  to  issue  a  warrant.  It 
was  a  trespass,  and  the  jury  put  on,  as  they  ought,  heavy  dam- 
ages.    What  has  that  to  do  here  ? 

I  need  not  follow  these  citations.  None  of  them  have  any 
other  bearing  that  I  am  able  to  perceive,  than  to  show  that 
illegal  arrests  are  not  to  be  justified.  Who  claims  that  they 
are  ?  None  of  these  citations  show,  or  tend  to  show,  that  the 
arrest  here  is  not  in  accordance  with  the  laws  of  war.  It  comes 
back  to  the  original  question.  In  time  of  war,  do  the  rules  of 
war  prevail  ?  If  they  do,  arrests  made  in  accordance  with  them 
are  legal.  If  they  do  not,  every  rebel  who  has  been  captured 
has  his  action  of  trespass  and  false  imprisonment  against  the 
soldiers  who  captured  him.  If  they  do  not,  every  soldier  who 
has  killed  his  enemy  in  battle  is  liable  to  be  prosecuted  for  it 
as  a  crime.  This  is  the  only  alternative.  Need  I  pursue  the 
argument  ? 

Another  class  of  authorities  cited  by  counsel  bears  upon  the 
old  and  familiar  doctrine  of  constructive  treason.  Its  bearing 
on  the  question  before  the  Court  I  am  not  able  to  discover.  But 
since  there  may  be  some  connecting  link,  not  visible  to  the  naked 
eye,  let  me  say  that,  on  the  strength  of  his  own  citations,  I  should 
expect  your  Honor  to  feel  compelled  to  instruct  the  jury,  if  Val- 
landigham  were  now  on  trial  before  a  jury,  charged  with  treason, 
that  the  case  was  a  serious  one,  and  deserved  their  most  solemn 
deliberation.  His  citation  from  Blackstone  gives  us  a  clue,  if 
one  were  needed,  to  the  whole  labyrinth.  "  How  far  mere  words, 
spoken  by  an  individual,  and  not  relative  to  any  treasonable 
act  OR  design  then  IN  agitation,  shall  amount  to  treason,  has 
been  formerly  matter  of  doubt."  So  in  his  citation  from  1  Hale's 
Pleas  of  the  Crown,  146,  a  bare  detainer,  or  shutting  the  gates, 
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against  the  government,  might  not  amount  to  treason.  "  But  if 
this  be  done  in  confederacy  with  enemies,  or  rebels,  that  circum- 
stance will  make  it  treason."  Again,  his  citation  from  4  Cranch, 
127 :  "  It  is  not  the  intention  of  the  Court  to  say,  that  no  indi- 
vidual can  be  guilty  of  this  crime  who  has  not  appeared  in  arms 
against  his  country.  On  the  contrary,  if  war  be  actually  levied, 
that  is,  if  a  body  of  men  be  actually  assembled,  for  the  purpose  of 
effecting,  by  force,  a  treasonable  purpose,  all  those  who  perform 
any  part,  HOWEVER  MINUTE,  or  HOWEVER  REMOTE 
from  the  scene  of  action,  and  who  are  actually  leagued  in  the 
general  conspiracy,  are  to  be  considered  as  traitors" 

Admitting  that  words,  or  a  mere  conspiracy  to  levy  war,  no 
war  being  yet  levied ;  or  enlisting  of  men  for  war,  no  war  being 
yet  levied,  do  not  amount  to  actual  levying  of  war,  the  whole 
doctrine  claimed  by  counsel,  yet  the  case  of  Vallandigham  has 
not  been  reached.  War  is  levied.  A  body  of  men  is  assembled 
for  the  purpose  of  effecting,  by  force,  a  treasonable  purpose.  This 
body  of  men  has  military  occupation  of  a  large  part  of  the 
country.  There  is  no  doubt  of  the  establishment  of  this  part  of 
the  case.  What  follows?  The  Court  would  tell  the  jury  that 
"  all  those  who  perform  any  part,  however  minute,  or  however 
remote  from  the  scene  of  action,  and  who  are  actually  leagued  in 
the  general  conspiracy,  are  guilty  of  treason.''  The  Court  would 
tell  the  jury,  that  the  acts  of  Vallandigham  were  not  too  minute 
nor  too  remote  for  guilt.  The  question  for  them  would  be, 
whether  he  was  actually  leagued  in  the  general  conspiracy? 
And  this  they  would  be  able  to  form  their  opinion  upon  from  all 
the  circumstances.  They  must  impute  to  him  a  design  to  accom- 
plish just  what  his  actions  had  a  tendency  to  accomplish ;  this 
is  the  only  legal  way  of  ascertaining  motives.  Were  the  acts 
of  Vallandigham  apparently  aimed  at  the  same  result  with  the 
acts  of  those  unequivocally  engaged  in  open  treason  ?  His 
determination  to  resist  Order  No.  38,  which  forbade  lending  assist- 
ance to  the  rebellion,  was  a  circumstance.  His  former  and  pres- 
ent relations  with  the  leading  traitors  might  be  considered.  His 
pretended  knowledge  of  terms  offered  by  those  engaged  in  the 
rebellion,  to  the  government,  not  known  to  the  loyal  part  of  the 
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people,  and  his  hearty  indorsement  of  their  side  of  the  negotia- 
tion, might  be  considered.  The  jury  must  remember  that  many 
things  besides  bearing  arms  were  necessary  to  the  success  of  the 
general  purpose,  and  so  on.  If  the  charges  against  Vallandig- 
ham,  which  stand  here  without  denial,  are  true,  his  conviction  of 
treason,  before  an  impartial  jury,  would  be  almost  certain.  But 
on  an  application  for  a  Habeas  Corpus,  the  Court  does  not  de- 
termine the  question  of  guilt  or  innocence.  I  can  not,  therefore, 
see  the  relevancy  of  this  part  of  the  argument. 

Learned  counsel  has  read  to  us  certain  resolutions  of  the 
Ohio  Legislature,  said  to  have  been  adopted  during  the  Mexican 
war,  strongly  pronouncing  against  that  war,  and  advising  its  dis- 
continuance. Does  he  claim  that  there  was  then  on  foot  any 
military  force  levying  a  treasonable  war  against  the  United 
States?  What,  then,  has  that  to  do  here?  What,  in  any  event, 
has  it  to  do  here  ?  Does  he  claim  that  those  resolutions  were 
justifiable  ? 

Among  the  numerous  instances  cited  of  constructive  treason, 
is  one  quite  touching.  A  man,  whose  deer  had  been  killed  by 
the  king,  wished  it,  horns  and  all,  in  the  king's  belly.  The 
judge  is  reported  to  have  held  this  to  be  a  treasonable  saying, 
and  the  man  was  executed.  The  horns  might  have  been  trouble- 
some, but  one  would  think  the  horns  part  might  have  been 
pardoned  or  condoned,  considering  the  manifest  benevolence  of 
wishing  all  the  rest  of  the  deer  there,  also.  Why,  counsel  is 
seeking  to  impress  us  with  a  sense  of  the  danger  of  allowing  any 
kind  of  cases  to  be  withdrawn  from  the  courts ;  and  he  reads  us 
instances  showing  that  whatever  abuses  may  have  been  commit- 
ted by  military  men,  they  fall  short  of  the  abuses  committed  by 
courts  and  juries!    What  has  all  that  to  do  here? 

May  it  please  your  Honor !  I  must  bring  this  argument  to  a 
close.  Are  we  in  a  state  of  war  or  not  ?  Did  the  Constitution, 
when  it  authorized  war  to  be  made,  without  limitations,  mean  war, 
or  something  else  ?  The  judicial  tribunals  provided  for  in  the 
Constitution,  throughout  twelve  States  of  the  Union,  have  been 
utterly  overthrown.     In  several  other  States  they  are  maintain- 
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ing  a  feeble  and  uncertain  hold  of  their  jurisdiction.  None  of 
them  can  now  secure  to  parties  on  trial  the  testimony  from 
large  portions  of  the  country,  to  which  they  are  entitled  by  the 
Constitution  and  laws.  The  records  of  none  of  them  can  be  used 
in  the  districts  dominated  by  the  insurrection.  They  are  all 
struck  at  by  this  insurrection.  Counsel  tells  us  that,  except 
the  Union  provided  for  m  the  Constitution,  there  is  no  legal 
Union.  Yet  that  Union  is,  temporarily  I  hope,  but  for  the 
present,  suspended  and  annulled.  This  Court  can  have  no 
existence  except  under  that  Union,  and  that  Union  now,  in 
the  judgment  of  those  who  have  been  intrusted  by  the  Con- 
stitution  with  the  duty  of  preserving  it,  depends  upon  the 
success  of  its  armies.  The  civil  administration  .can  no  longer 
preserve  it. 

The  courts  which  yet  hold  their  places,  with  or  without  mili- 
tary support,  may  perform  most  useful  functions.  Their  juris- 
diction and  labors  were  never  more  wanted  than  now.  But  they 
were  not  intended  to  command  armies.  When  Generals  and 
armies  were  sent  here,  they  were  sent  to  make  war  according  to 
the  laws  of  war,  I  have  no  authority  from  General  Burnside 
to  inquire,  and  I  have  hesitated  to  inquire,  but,  after  all,  will 
venture  to  inquire,  whether  an  interference  by  this  Court  with 
the  duties  of  military  command  must  not  tend  to  disturb  that 
harmony  between  different  branches  of  government,  which,  at 
this  time,  is  most  especially  to  be  desired  ? 

Counsel  expresses  much  fear  of  the  loss  of  liberty,  through 
the  influence  of  military  ascendency.  Are  we,  on  that  account, 
to  so  tie  the  hands  of  our  Generals,  as  to  assure  the  over- 
throw of  the  Constitution  by  its  enemies  ?  I  do  not  share 
that  fear.  It  has  been  the  fashion  of  society  in  many  coun- 
tries to  be  divided  into  grades,  and  topped  out  with  a  single 
ruling  family.  In  such  societies  the  laws  and  habits  of  the 
people  correspond  with  its  social  organization.  The  two  ele- 
ments of  power — intelligence  and  wealth — are  carefully  secured 
in  the  same  hands  with  political  power.  It  has  happened  in  a 
number  of  instances,  that   a   successful  General  gained  power 
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enough  to  push  the  monarch  from  his  throne  and  seat  himself 
there.  In  such  instances  the  change  was  chiefly  personal.  Lit- 
tle change  was  necessary  in  the  social  organization,  laws  or 
habits.  It  has  also  happened  that  democracies  or  republics,  which 
have,  by  a  long  course  of  corruption,  lost  the  love  and  practice 
of  virtue,  have  been  held  in  order  by  a  strong  military  hand. 
But  in  this  country  no  man  can  gain  by  military  success  a  danger- 
ous ascendency,  because  the  change  would  require  to  be  preceded 
by  a  change  in  the  whole  body  of  laws,  in  the  habits,  opinions,  and 
social  organization.  History  furnishes  no  example  of  a  success- 
ful usurpation  under  similar  circumstances,  and  reason  assures 
me  it  would  prove  impossible.  Our  society  has  no  element  on 
which  usurpation  could  be  founded.  My  sleep  is  undisturbed, 
and  my  heart  quite  fearless  in  that  direction.  I  do  not  fear  that 
we  shall  lose  our  respect  for  the  laws  of  peace  by  respecting 
the  laws  of  war ;  nor  our  love  for  the  Constitution  by  the  sac- 
rifices we  make  to  uphold  it.  I  do  not  fear  any  loss  of  demo- 
cratic sympathies  by  the  brotherhood  of  camps.  I  do  not  fear 
any  loss  of  the  love  of  peace  by  the  sufferings  of  war.  I  am 
not  zealous  to  preserve,  to  the  utmost  punctilio,  any  civil  right 
at  the  risk  of  losing  all,  when  all  civil  rights  are  in  danger  of 
overthrow.  The  question  of  civil  liberty  is  no  longer  within 
the  arbitrament  of  our  civil  tribunals.  It  has  been  taken  up  to 
a  higher  court,  and  is  now  pending  before  the  God  of  Battles. 
May  he  not  turn  away  from  the  sons  whose  fathers  he  favored! 
As  he  filled  and  strengthened  the  hearts  of  the  founders  of  our 
liberty,  so  may  he  fill  and  strengthen  ours  with  great  constancy ! 
Now,  while  awaiting  the  call  of  that  terrible  docket,  while  drum- 
beats roll  from  the  Atlantic  Ocean  to  the  Rocky  Mountains,  while 
the  clear  sound  of  bugles  reaches  far  over  our  once  peaceful  hills 
and  valleys ;  now,  when  the  hour  of  doom  is  about  to  strike,  let  us 
lose  all  sense  of  individual  danger;  let  us  lay  upon  a  common 
altar  all  private  griefs,  all  personal  ambitions  ;  let  us  unite  in 
upholding  the  army,  that  it  may  have  strength  to  rescue  from 
unlawful  violence,  and  restore  to  us  the  body  of  the  American 
Union — E  Pluribus  Unum !    Above  all,  0  Almighty  God !  if  it 
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shall  please  thee  to  subject  us  to  still  more  and  harder  trials ; 
if  it  be  thy  will  that  we  pass  further  down  into  the  dark- 
ness of  disorder,  yet  may  some  little  memory  of  our  fathers 
move  thee  to  a  touch  of  pity !  Spare  us  from  that  last  human 
degradation !  Save !  0  save  us  from  the  littleness  to  be  jealous 
of  our  defenders ! 


ARGUMENT 


OP 


HON.   FLAMEN  BALL. 


■■»♦  + 


May  it  Please  the  Court  : 

In  rising  to  address  your  Honor  on  behalf  of  General  Burn- 
side,  I  can  not  refrain  from  expressing  the  feeling  which  I 
entertain  in  regard  to  the  great  importance  of  this  application; 
for  the  result  of  your  decision,  whatever  it  may  be,  must  be 
looked  upon  with  the  greatest  interest,  not  only  by  the  appli- 
cant, in  whose  behalf  it  has  been  invoked,  but  by  the  people  of 
our  country,  whose  national  rights  are,  nay,  whose  very  existence 
as  a  great  nationality  is  imperiled  by  a  gigantic  rebellion  against 
the  Constitution  and  the  laws  of  the  United  States— a  rebel- 
lion, I  take  leave  to  say,  originating  in  a  deeply-laid  and  ma- 
turely-planned conspiracy  for  the  overthrow  of  the  Constitution, 
fostered  and  encouraged  by  official  perjury  and  official  plunder, 
and  prosecuted,  without  just  cause,  with  cruel  and  relentless 
hate,  and  with  remorseless  energy,  against  a  government  whose 
sway  over  the  people  for  more  than  seventy  years  has  been  ex- 
ercised with  the  utmost  benignity ;  carefully  guarding  the  rights 
of  all,  and  jealously  protecting  the  liberties  of  all.  The  darkest 
pages  of  the  history  of  the  world  furnish  no  parallel  to  the 
scene  now  presented  in  the  United  States. 

The  quiet  paths  of  domestic  peace,  which,  until  lately,  were 
trodden  by  the  industrious  pursuits  of  honest  labor,  have  been 
suddenly  invaded  by  an  armed  rebellion,  whose  sole  object  is 
the  overthrow  of  the  institutions  of  the  republic,  established  by 
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the  valor,  the  patriotism,  and  the  wisdom  of  our  ancestors,  and 
the  erection,  upon  their  ruins,  of  an  absolute  despotism. 

I  yield  to  no  man  in  reverence  for  the  sacredness  and  invio- 
lability of  that  great  guarantee  of  personal  liberty,  the  writ  of 
Habeas  Corpus,  which  has  been  applied  for  in  this  case  ;  for, 
next  to  the  principles  and  precepts  of  religion,  the  value  and 
importance  of  that  writ,  as  the  safeguard  of  the  humblest  citi- 
zen, were  inculcated  in  my  mind  in  youth,  and  have  become,  as 
it  were,  a  part  of  my  very  existence  ;  but  while  I  fully  recog- 
nize the  right  of  every  citizen,  who  may  be  restrained  of  his 
personal  liberty,  to  have  the  cause  of  that  restraint  judicially 
inquired  into,  I  must  also  recognize  the  great  fact  that,  by  rea- 
son of  this  rebellion,  the  very  existence  of  our  whole  country, 
as  a  nation,  is  in  jeopardy  ;  and  that,  while  on  the  one  hand  the 
personal  rights  of  the  citizen  are  to  be  protected,  (unless  by 
reason  of  crime  he  may  have  forfeited  those  rights),  we  must 
all  remember  that  our  country  has  rights,  and  that,  in  this  great 
crisis  in  her  history,  those  rights  must  be  asserted  and  main- 
tained. Among  those  rights  the  right  of  self-preservation  is 
paramount. 

If,  by  reason  of  the  continuance  of  the  civil  war  now  so  wick- 
edly waged  against  the  government,  the  abstract  rights  of  the 
citizen  should  be  brought  into  question,  I  think  it  may  not  be 
regarded  as  claiming  too  much  for  me  to  insist  that  the  private 
and  personal  rights  of  the  individual,  when  their  exercise  by  him 
conflict  with,  and  tend  to  overthrow,  the  great  national  right  of 
self-existence,  must  give  way  to  the  rights  of  the  nation. 

It  has  been  well  remarked  by  De  Lolme,  in  in  his  treatise  on 
the  Constitution  of  England,  that, 

"  There  have  been  times  of  public  disturbance  when  the  Habeas 
Corpus  Act  was  indeed  suspended,  which  may  serve  as  a  proof  that, 
in  proportion  as  a  government  is  in  danger,  it  becomes  necessary  to 
abridge  the  liberty  of  the  subject ;  but  the  executive  power  did  not 
thus  of  itself  stretch  its  own  authority ;  the  precaution  was  deliber- 
ated upon  and  taken  by  the  representatives  of  the  people ;  and  the 
detaining  of  individuals,  in  consequence  of  the  suspension  of  the  act, 
was  limited  to  a  certain  fixed  time." 
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It  is  evident  that  the  power  of  suspending  the  writ  was  vested 
solely  in  Parliament,  because  the  people  of  England,  taught  by 
the  severe  lessons  of  experience,  in  the  invasions  and  encroach- 
ments upon  their  liberties  by  the  executive  tyranny  of  ancient 
times,  were  jealous  of  the  kingly  prerogative,  and  were  determ- 
ined to  limit  and  restrain  it,  in  all  cases  where  the  right  of 
the  subject  to  the  enjoyment  of  personal  freedom  might 
be  drawn  in  question.  Hence  it  became  a  received  and  well- 
settled  principle  of  constitutional  law,  that  the  sovereignty  of 
the  British  Constitution  is  lodged  in  Parliament,  in  whose  collec- 
tive capacity  of  the  Crown,  the  Lords,  and  the  Commons,  the 
"  omnipotence"  of  Parliament  resides  ;  therefore,  the  power  to 
suspend  this  great  writ  is  conceded  to  rest  solely  within  the  dis- 
cretion of  Parliament.  The  right  to  the  writ  exists  at  common 
law.  It  is  not  conferred  by  statute  ;  for  the  several  statutes  of 
Charles  I,  Charles  II,  William  and  Mary,  George  III,  and 
other  enactments  on  that  subject,  do  not  confer  the  right,  but  are 
simply  declaratory  of  that  which  had  existed  beyond  the  memory 
of  man,  or  are  directory  to  the  courts  and  judges,  in  respect  of 
the  practice  to  be  pursued  by  them,  in  cases  where  the  writ  is 
demandable.  The  suspension  of  this  writ  may  become  nec- 
essary when  the  State  is  in  real  danger ;  and  when  such  an 
emergency  shall  arise,  Parliament  may  authorize  the  Crown  to 
suspend  the  writ  for  a  limited  time,  and  to  imprison  suspected 
persons,  without  giving  any  reasons  for  so  doing.  "  An  experi- 
ment," says  Blackstone,  "  which  ought  only  to  be  tried,  and  which 
we  believe  has  never  been  tried,  but  in  cases  of  extreme  emerg- 
ency; and  in  these  the  nation  parts  with  a  portion  of  its  liberty 
for  awhile,  in  order  to  preserve  the  whole  forever." 

With  us  the  case  is  different.  The  written  Constitution  is  the 
supreme  law  of  the  land ;  and,  if  governmental  omnipotence 
resides  anywhere,  it  resides  there.  No  act  of  either  the  exec- 
utive, the  legislative,  or  the  judicial  branches  of  the  gov- 
ernment, conflicting  with  the  provisions  of  that  instrument, 
is  valid.  But  that  instrument  nowhere,  in  express  terms,  con- 
fers upon  the  citizen  the  right  to  the  writ  of  Habeas  Corpus. 
It  guarantees  to   him   many  civil  rights,  which  are  specifically 
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enumerated ;  but  the  right  to  this  writ  is  not  one  of  them.  It 
impliedly  concedes  that  the  privilege  of  the  writ  exists  as  a 
common-law  right,  when  it  provides  that,  "  The  privilege  of 
the  writ  of  Habeas  Corpus  shall  not  be  suspended  unless,  when 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it."  But  it  does  not  prohibit  the  President  from  suspending  it: 
it  merely  provides  that  it  shall  not  be  suspended  unless,  when 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it.  For  aught  that  appears  in  the  Constitution,  the  right  to 
exercise  the  discretionary  power  of  suspension  is  vested  in  the 
President;  and  this  inference  is  much 'strengthened  by  the  fact, 
that  the  great  lawyers  who  framed  that  instrument  were  all  of 
them  learned  in  the  common  law,  and  in  all  the  statutes  of 
the  British  Parliament.  Themselves  born  and  educated  as  Brit- 
ish subjects,  and  familiar  with  every  struggle  ever  made  for 
freedom,  and  every  triumph  for  liberty  ever  achieved  by  the 
people  of  England  over  kingly  usurpation,  they  inherited  the 
natural  jealousy  of  Englishmen  of  executive  encroachments ; 
and,  had  they  intended  to  deprive  the  President  of  the  power 
of  suspending  this  writ,  in  cases  of  great  public  emergency,  as 
they  well  knew  was  the  case  with  respect  to  the  power  of  the 
Crown,  and  to  vest  the  power  of  suspension  solely  with  the 
Congress,  they  would  have  so  provided  in  the  Constitution.  It 
is  fair,  then,  to  conclude  that  the  power  vests  in  the  President; 
and,  in  the  exercise  of  that  power,  as  the  chief  civil  magistrate, 
he  may,  in  his  discretion,  when  the  safety  of  the  republic  re- 
quires it,  suspend  the  writ  generally  over  the  whole  country, 
or  in  a  particular  department,  or  in  respect  of  a  particular  per- 
son. This  view  is  strengthened  by  the  late  act  of  Congress, 
(March  3,  1863,)  which  expressly  provides  that  the  President 
may,  during  this  rebellion,  "  whenever,  in  his  judgment,  the 
public  safety  may  require  it,  suspend  the  privilege  of  the  writ 
of  Habeas  Corpus,  in  any  case,  throughout  the  United  States,  or 
any  part  thereof."  And  thus  the  question  as  to  which  branch 
of  the  government  is  intrusted  with  the  power  of  suspension 
seems  to  be  settled  by  Congress  in  favor  of  the  President.  If, 
then,  the  power  of  suspension   is   vested  in  the   President,  he 
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may  exercise  that  power,  in  a  great  crisis  like  the  present,  by 
any  appropriate  agent  he  may  select  for  that  purpose ;  and  if, 
as  is  now  the  case,  the  civil  authority  vested  in  the  marshals,  as 
conservators  of  the  public  peace,  is  insufficient  to  sustain  the 
Government,  and  enforce  the  execution  of  the  laws,  he  may,  as 
he  has  done,  command  the  aid  of  the  military  arm  of  the  nation. 

The  able  argument  of  my  learned  colleague  has  relieved  me 
from  the  necessity  of  discussing  at  great  length  the  various 
questions  which  arise  in  this  case,  and  I  shall,  therefore,  con- 
fine myself  to  the  discussion  of  such  points  as,  in  my  judgment, 
most  intimately  relate  to  the  subject. 

Upon  the  original  application,  the  learned  counsel  for  the  re- 
lator claimed  that  the  case  came  within  the  purview  of  the  act 
of  Congress  relating  to  the  writ  of  Habeas  Corpus,  approved 
March  3,  1863 ;  that  the  allowance  of  the  writ  was  a  matter  of 
strict  right  on  the  part  of  the  applicant ;  and  that  on  the  return 
of  the  writ,  with  the  production  of  the  body  of  the  applicant, 
the  cause  of  caption  and  detention  could  then  be  inquired  into. 

But  such  is  not  the  practice  of  this  Court.  At  the  October 
term,  1862,  the  Court  held,  on  the  application  for  a  writ  of 
Habeas  Corpus,  made  on  behalf  of  one  Bethuel  W.  Rupert,  then 
held  as  a  prisoner  under  an  order  of  the  Secretary  of  War,  that 
the  writ  was  not  allowable  as  of  course,  but  that  the  Court  would 
decide  upon  the  hearing  of  the  application,  and  grant  or  with- 
hold the  writ  in  its  discretion.  That  practice  is  still  unchanged, 
and  it  must  be  regarded  as  the  law  of  this  Court.  It  is  not  a 
new  rule  of  practice,  but  has  been  the  rule  of  practice  of  other 
courts,  and  I  will  briefly  refer  to  some  of  the  cases. 

In  1759,  a  motion,  based  upon  affidavit,  was  made  before  the 
Court  of  King's  Bench,  for  a  Habeas  Corpus,  to  be  directed  to 
one  Rigby,  keeper  of  the  town  jail  of  Liverpool,  to  bring  up  the 
body  of  one  Barnard  Schiever,  a  subject  of  a  neutral  power, 
who  had  been  taken  on  board  of  an  enemy's  ship,  but  forced, 
as  it  was  alleged,  into  the  enemy's  service.  His  counsel  urged 
that  it  would  be  very  hard  upon  this  man  to  be  kept  in  prison 
until  exchanged  by  cartel,  and  then  sent  back  to  France,  where 
he  would  be    forced   into   their  service  again.     But  the  Court, 
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Lord  Mansfield  presiding,  thought  this  man,  upon  his  own  show- 
ing, clearly  a  prisoner  of  war,  and  lawfully  detained  as  such, 
and  denied  the  motion.     (1  Burr.  R.  765.) 

Again  :  In  the  case  of  Hobhouse  (3  B.  &  Aid.  420),  the 
Court,  Abbott,  C.  J.,  and  Bayley,  Holroyd,  and  Best,  Justices, 
were  unanimous  in  establishing  the  rule  of  practice  that  the 
writ  of  Habeas  Corpus,  at  common  law,  although  a  writ  of  right, 
is  not  grantable  of  course,  but  only  on  motion  in  term  time, 
stating  a  probable  cause  for  the  application,  and  verified  by 
affidavit. 

I  also  refer  to  2  Black.  R.  1324 ;  and  to  2  Chitty  R.  207. 

In  the  case  of  Husted,  before  the  Supreme  Court  of  New 
York,  an  application  was  made  for  a  Habeas  Corpus,  on  the 
ground  that  he  was  detained  in  custody  by  a  captain  in  the  army 
of  the  United  States,  who  claimed  him  as  a  soldier,  enlisted  un- 
der the  authority  of  the  United  States.  But  the  Court  denied 
the  application  on  the  ground  that  if  the  facts  stated  were  re- 
turned on  the  Habeas  Corpus,  it  would  be  conclusive  against 
his  discharge.  (1  John.  Ca.  136.)  So,  in  the  matter  of  Yates, 
who  had  been  committed  by  the  Court  of  Chancery  for  a  con- 
tempt, a  motion,  grounded  on  sundry  affidavits,  was  made  for 
the  allowance  of  a  Habeas  Corpus  as  of  course.  But  Mr.  Chief- 
Justice  Kent  said,  that,  as  this  was  a  matter  of  importance,  the 
Court  would  take  until  the  next  day  to  consider  whether  it  was 
proper  to  grant  the  motion,  and  another  motion  to  let  the  appli- 
cant to  bail  was  refused.     (4  John.  R.  318.) 

In  the  recent  case  of  Sims,  the  fugitive  slave,  which  came  up 
before  the  Supreme  Court  of  Massachusetts,  Chief-Justice  Shaw 
held,  that  before  a  writ  of  Habeas  Corpus  is  granted,  sufficient 
probable  cause  must  be  shown ;  but  when  it  appears,  upon  the 
party's  own  showing,  that  there  is  no  sufficient  ground,  prima 
facie,  for  his  discharge,  the  Court  will  not  issue  the  writ.  (7 
Cush.  R.  285.) 

In  the  Supreme  Court  of  the  United  States,  it  is  the  settled 
practice  to  hear  argument,  either  on  the  motion  for  the  allow- 
ance of  the  writ,  or  upon  the  return  of  a  rule  to  show  cause 
why  the  writ    should    not   issue.     In    the  case    of  Kearney  (7 
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Wheat.  Rep.  38),  who  sought  release  from  a  commitment  for 
a  contempt,  the  Court  heard  the  parties  on  the  motion,  and  Mr. 
Justice  Story,  delivering  the  opinion,  denied  the  writ. 

In  the  case  of  Watkins  (3  Peters  R.  193),  who  was  imprisoned 
by  the  condemnation  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  the  Court,  Mr.  Chief- Justice  Mar- 
shall presiding,  on  the  motion  of  the  applicant  for  the  allowance 
of  a  writ,  and  counsel  not  agreeing  as  to  the  time  of  hearing  the 
motion,  awarded  a  rule  to  show  cause  why  the  writ  should  not 
issue,  and  assigned  the  next  motion  day  as  the  time  for  hearing 
the  argument.  It  was  accordingly  heard,  on  the  return  of  the 
rule,  and  the  motion  for  the  writ  was  denied.  A  similar  prac- 
tice has  been  pursued  in  other  cases.  (Ex  parte  Robinson,  1 
Serg.  &  R.  353  ;  Ex  parte  Campbell,  20  Ala.  R.  89  ;  Hurd  on 
Hab.  Corp.  222 ;  Ex  parte  Bushnell,  8  Ohio  St.  R.  599.)  The 
practice  pursued  by  the  Court  in  this  case,  in  requiring  notice 
of  the  motion  to  be  served  on  General  Burnside,  is  substantially 
the  same  as  that  pursued  by  Mr.  Chief- Justice  Marshall,  in 
Watkins's  case. 

The  allowance  of  the  writ  rests  within  the  discretion  of  the 
Court  or  judge  before  whom  the  application  is  made.  It  does 
not  address  itself  to  the  whim  or  caprice  of  the  Court  or  judge, 
nor  does  it  involve  the  exercise  of  an  arbitrary  discretion;  but 
it  is  addressed  to  the  sound  judicial  discretion  of  the  Court — a 
discretion  illuminated  by  the  lights  of  judicial  precedents  and 
authority,  of  judicial  wisdom,  experience,  and  observation,  and 
by  a  judicial  review  of  all  the  facts  and  circumstances  of  the 
particular  case.  Discretion  (says  Lord  Coke,  2  Inst.  56)  is  to 
discern  between  right  and  wrong ;  and,  therefore,  whoever  hath 
power  to  act  at  discretion,  is  bound  by  the  rule  of  reason  and 
law.  It  is  the  right,  then,  nay,  it  is  the  duty  of  the  Court  to 
hear  argument  upon  the  motion,  so  that  the  whole  merits  of 
the  application  may  be  ascertained,  and  a  wise  discretion  exer- 
cised. 

The  first  legislation  of  Congress  upon  the  subject  of  Habeas 
Corpus  was  the  act  of  September  24,  1789,  which  conferred 
upon  the  Courts  of  the  United  States,  and  the  respective  justices 
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and  judges  of  those  courts,  the  power  to  grant  the  writ,  agree- 
ably to  the  principles  and  usages  of  law ;  but  the  power  to 
award  the  writ  ad  subjiciendum,  and  to  inquire  into  the  cause 
of  commitment,  did  not  extend  to-  prisoners  in  jail,  unless  where 
they  were  in  custody  under  or  by  color  of  the  authority  of 
the  United  States.  Afterward,  and  when,  by  reason  of  the  State 
legislation  of  South  Carolina,  officers  of  the  United  States^ 
charged  Avith  executing  the  laws  of  the  United  States,  were  im- 
prisoned, by  State  authority,  for  the  alleged  offense  against  State 
sovereignty,  of  obeying  the  laws  of  the  United  States  in  prefer- 
ence to  the  laws  of  the  State  of  South  Carolina,  the  act  of  March 
2,  1833,  commonly  called  the  Force  Bill,  was  enacted^  whereby 
the  jurisdiction  of  the  Federal  Courts  and  judges  was  extended, 
to  grant  writs  of  Habeas  Corpus  in  all  cases  of  prisoners  in  jail, 
who  had  been  committed  for  any  act  done,  or  omitted  to  be  done, 
in  pursuance  of  a  law  of  the  United  States,  or  any  order,  process, 
or  decree  of  any  judge  or  Court  thereof. 

Thus  the  legislation  stood  until  1842,  when  an  apprehended 
difficulty  with  England  superinduced  the  passage  of  the  act  of 
August  29,  1842.  The  Court  well  remembers  the  case  of  Alex- 
ander McLeod.  In  1837,  he,  a  British  subject,  was  one  of  a 
military  expedition  sent  by  the  Canadian  provincial  authorities 
to  destroy  an  American  vessel,  the  steamboat  Caroline,  then 
lying  at  the  port  of  Schlosser,  in  American  waters,  and  laden 
with  stores  and  supplies  for  the  rebels  congregated  at  Navy 
Island.  The  boat  was  destroyed,  and  an  American  citizen, 
standing  on  the  shore,  was  killed.  Afterward,  McLeod  came  to 
New  York  and  boasted  that  he  participated  in  that  outrage.  He 
was  arrested  and  indicted  for  murder.  A  writ  of  Habeas  Cor- 
pus was  applied  for  and  obtained  in  his  behalf,  from  the  Supreme 
Court ;  but  the  Court,  Cowen,  J.,  presiding,  refused  his  discharge 
on  the  ground  that  such  a  case  as  his  was  not  provided  for  by 
law.  The  Queen  of  Great  Britain  avowed  the  act  of  McLeod, 
and  demanded  his  release,  which  demand,  after  much  controversy, 
was  acquiesced  in  by  Mr.  Webster,  then  Secretary  of  State. 

That  act  extended  the  jurisdiction  of  the  justices  and  judges 
of  the  United  States  to  the  granting  of  writs  of  Habeas  Corpus 
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In  all  cases  of  a  prisoner  or  prisoners  in  jail  or  confinement, 
when  he  or  they,  being  subjects  of  a  foreign  State  and  domiciled 
therein,  shall  be  in  custody  under  any  authority  or  law  of  the 
United  States,  or  any  one  of  them,  on  account  of  any  act  done 
or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption,  set  up  or  claimed,  under  the  commis- 
sion, or  order,  or  sanction,  of  any  foreign  State  or  sovereignty, 
the  validity  and  effect  whereof  depend  upon  the  law  of  nations, 
or  under  color  thereof. 

The  only  remaining  legislation  on  this  subject  is  the  act  of 
March  3,  1863.  This  act  had  its  birth  in  consequence  of  the 
present  rebellion,  and  its  provisions  will  become  inoperative 
when  the  insurrection  shall  have  been  suppressed.  It  is  evi- 
dently intended,  so  far  as  may  be  consistent  with  the  public 
safety,  to  provide  for  a  speedy  trial  of  all  persons  who  may  be 
summarily  arrested  by  or  under  the  authority  of  the  President, 
and  to  prescribe  a  limit  to  the  imprisonment  consequent  upon 
snch  arrests.     Its  object  is  twofold : 

By  sections  one,  two,  and  three,  it  authorizes  the  President, 
whenever,  in  his  judgment,  the  public  safety  may  require  it,  to 
suspend  the  privilege  of  the  writ  of  Habeas  Corpus  during  the 
present  rebellion ;  and  it  exempts  all  officers,  civil  and  military, 
from  liability,  in  answer  to  any  writ  of  Habeas  Corpus,  to  return 
with  it  the  body  of  any  person  retained  by  the  authority  of  the 
President,  and  suspends  all  proceedings  under  the  writ  before 
the  Court  or  judge  issuing  it,  so  long  as  said  suspension  shall 
remain  in  force  and  said  rebellion  continue.  It  also  provides 
that  persons  held  as  State  prisoners  by  order  or  authority  of  the 
President  or  of  the  Secretaries  of  State  and  of  War,  may,  in 
certain  cases,  be  discharged  or  let  to  bail  upon  the  terms  provided 
by  the  act. 

By  sections  four,  five,  six,  and  seven,  it  provides  that  any 
order  of  the  President,  or  under  his  authority,  made  at  any  time 
during  the  existence  of  said  rebellion,  shall  be  a  defense  in  all 
courts  in  any  action,  civil  or  criminal,  pending  or  to  be  com- 
menced, "for  any  search,  seizure,  arrest,  or  imprisonment  made, 
done,  or  committed,  or  acts  omitted  to  be  done,  under  and  by 
12 
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virtue  of  such  order,  or  under  color  of  any  law  of  Congress  ft 
and  it  further  provides  for  the  removal  from  the  State  Courts  to 
the  Federal  Courts  of  all  suits  and  prosecutions  which  have  been 
or  shall  be  commenced  against  any  officer,  civil  or  military,  or 
against  any  person  for  any  arrest  or  imprisonment  made,  or  other 
trespasses  or  wrongs  done,  or  any  act  omitted  to  be  done  at  any 
time  during  the  present  rebellion,  by  virtue  or  under  color  of 
any  authority  derived  from,  or  exercised  by  or  under  the  Pres- 
ident of  the  United  States,  or  any  act  of  Congress. 

If  the  first  three  sections  of  the  act  referred  to  are  prospect- 
ive in  their  operation,  then  it  is  clear  that  inasmuch  as  no 
proclamation  suspending  the  writ  of  Habeas  Corpus  has  been 
issued  by  the  President  since  the  passage  of  the  act,  the  appli- 
cation of  Mr.  Vallandigham  does  not  come  within  any  of  its 
provisions.  On  the  other  hand,  if  those  sections  be  retrospect- 
ive as  well  as  prospective  in  their  operation,  and  his  case  falls 
within  the  act,  then  he  is  expressly  excluded  from  the  privilege 
of  the  writ,  and  if  it  should  issue  to  Major-General  Burnside, 
lie  will  be  bound  to  make  the  return  provided  for  by  the  act, 
and  this  proceeding  would  be  suspended  so  long  as  the  rebellion 
shall  continue. 

It  is  evident  that  the  last  four  sections  of  the  act  are  intended 
to  embrace  all  cases  of  arrest  under  the  authority  of  the  President, 
past  as  well  as  future;  but  as  these  are  solely  remedial  in  their 
nature,  and  have  no  bearing  on  the  motion  now  before  the  Court, 
it  is  unnecessary  to  discuss  them  further  than  to  suggest  that,  if 
it  shall  become  the  duty  of  the  Secretary  of  War  to  report  to 
the  Judge  of  this  Court  the  name  of  Mr.  Vallandigham  as  a 
State  prisoner,  held  under  his  authority,  and  the  next  grand 
jury  should  terminate  its  session  without  finding  an  indictment 
against  him,  it  would  then  become  his  right  to  apply  to  the  judge 
for  an  order  that  he  may  be  brought  before  him,  that  his  case 
may  be  examined  into,  and  that  he  may  be  discharged  or  let  to 
bail,  according  to  the  circumstances  of  the  case. 

In  my  judgment,  however,  the  application  now  presented 
falls  solely  within  the  provisions  of  the  act  of  September  24, 
1789. 
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He  is  in  custody  "  under  or  by  color  of  the  authority  of  the 
United  States,"  and  if  he  be  entitled  to  any  relief,  it  must  be 
under  the  act  last  named. 

By  the  creation  of  the  Department  of  the  Ohio,  the  President 
invested  Major-General  Burnside,  the  commander  thereof,  with 
all  the  powers  necessary  to  perform  his  whole  duty.  That 
Department  comprises  the  States  of  Kentucky,  Ohio,  Indiana, 
Illinois,  and  Michigan,  of  which,  as  stated  by  General  Burnside, 
one  State  is  at  this  moment  invaded,  and  three  others  have  been 
threatened  by  the  enemy.  It  is  a  period  of  domestic  war,  and 
all  the  energies,  powers,  and  resources  of  the  nation  are  neces- 
sarily called  into  exercise  for  the  maintenance  of  the  Constitu- 
tion and  laws  of  the  country,  for  the  restoration  of  peace,  and 
for  the  preservation  of  the  liberties  of  the  whole  people.  The 
civil  arm  of  the  Government  has  proved  powerless  to  effect  this 
object,  and  it  has  been  necessary  for  the  President  to  call  forth 
the  army  and  the  navy  in  order  that  he  may,  as  his  official 
oath  requires  him  to  do,  "  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States."  To  that  end,  it  became 
necessary  to  subdivide  the  country  into  military  departments,  in 
order  that  his  great  duty  of  preserving,  protecting,  and  defend- 
ing the  Constitution  might  be  faithfully  and  effectively  per- 
formed. Of  no  other  officer  under  the  Constitution  is  such  an 
oath  required,  and  it  is  manifest  that  in  requiring  that  oath  of 
the  chief  executive  authority,  and  thus  reposing  in  his  hands 
alone  that  great  and  solemn  trust,  it  was  intended,  by  the  framers 
of  the  Constitution,  that  he  should  possess,  and  in  his  discretion 
exercise,  all  the  powers  necessary  to  enable  him  to  execute  the 
trust,  and  to  transmit  to  his  successors,  through  all  coming  time, 
a  great  national  unity,  to  all  intents  and  purposes  the  same, 
unabridged  and  unimpaired,  as  it  had  been  transmitted  to  him 
by  his  predecessors.  All  the  wealth  and  all  the  military  and 
naval  power  of  the  nation  were  at  his  service  to  enable  him  to 
perform  that  duty,  and  it  was  expressly  provided  by  Congress, 
by  the  act  of  February  28,  1795,  that,  "  Whenever  the  laws  of 
the  United  States  shall  be  opposed,  or  the  execution  thereof 
obstructed,  in   any  State,  by  combinations  too  powerful  to  be 
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suppressed  by  the  ordinary  course  of  judicial  proceedings,  or  "by 
the  powers  vested  in  the  marshals  by  this  act,  it  shall  be  lawful 
for  the  President  of  the  United  States  to  call  forth  the  militia 
of  such  State,  or  of  any  other  State  or  States,  as  may  be  neces- 
sary to  suppress  such  combinations,  and  to  cause  the  laws  to 
be  duly  executed."  The  President  is  the  sole  and  exclusive 
and  final  judge  whether  the  exigency  contemplated  by  the  Con- 
stitution and  by  the  act  of  Congress  has  arisen,  and  this  has 
been  the  construction  put  upon  this  act  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Martin  v.  Mott,  (12  Wheat. 
R.  19.) 

In  this  case  Mott,  a  private  militiaman,  was  called  into  service 
in  the  war  of  1812,  by  the  Governor  of  New  York,  upon  a 
requisition  of  the  President  of  the  United  States,  but  did  not 
go  out.  In  1814,  Mott  was  summoned  before  a  court-martial 
and  tried  for  the  offense  of  neglecting  the  call  of  the  Governor, 
was  convicted  and  sentenced  to  pay  a  fine,  or,  in  case  of  non- 
payment, to  imprisonment  for  twelve  months.  The  sentence  of 
the  Court  was  approved  by  the  President,  and  Martin,  a  deputy 
marshal,  collected  the  fine.  Mott  sued  Martin  for  so  doing,  and 
the  case,  having  passed  through  the  State  Courts  of  New  York, 
was  finally  decided  by  the  Court  of  Errors  in  favor  of  Mott,  and 
Martin  then  obtained  his  writ  of  error  to  the  Supreme  Court  of 
the  United  States,  where  the  judgment  of  the  Court  of  Errors 
was  reversed.  Mr.  Chief-Justice  Marshall,  -Mho  delivered  the 
opinion  of  the  Court,  after  affirming  the  constitutionality  of  that 
act  of  Congress,  expressly  says  of  the  President : 

"  He  is,  necessarily,  constituted  the  judge  of  the  existence  of  the 
exigency  in  the  first  instance,  and  is  bound  to  act  according  to  his 
belief  of  the  facts." 

On  the  breaking  out  of  this  rebellion  he  did  so  act.  In  his 
proclamation  of  April  15,  1861,  he  says: 

"Whereas,  the  laws  of  the  United  States  have  been,  for  some  time 
past,  and  now  are  opposed,  and  the  execution  thereof  obstructed,  in 
the  States  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi, 
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Louisiana,  and  Texas,  by  combinations  too  powerful  to  be  suppressed 
by  the  ordinary  course  of  judicial  proceedings,  or  by  the  powers  vested 
in  the  marshals  by  law ;  now,  therefore,  I,  Abraham  Lincoln,  Presi- 
dent of  the  United  States,  in  virtue  of  the  power  in  me  vested  by  the 
Constitution  and  the  laws,  have  thought  fit  to  call  forth,  and  hereby 
do  call  forth,  the  militia  of  the  several  States  of  the  Union,  to  the 
aggregate  number  of  seventy-five  thousand,  in  order  to  suppress  said 
combinations,  and  to  cause  the  laws  to  be  duly  executed.  The  de- 
tails for  this  object  will  be  immediately  communicated  to  the  State 
authorities  through  the  War  Department. 

"  I  appeal  to  all  loyal  citizens  to  favor,  facilitate,,  and  aid  this  effort 
to  maintain  the  honor,  the  integrity,  and  the  existence  of  our 
National  Union,  and  the  perpetuity  of  popular  government;  and  to 
redress  wrongs  already  long  enough  endured. 

"  I  deem  it  proper  to  say  that  the  first  service  assigned  to  the 
forces  hereby  called  forth  will,  probably,  be  to  repossess  the  forts, 
places,  and  property  which  have  been  seized  from  the  Union ;  and, 
in  every  event,  the  utmost  care  will  be  observed,  consistently  with 
the  objects  aforesaid,  to  avoid  any  devastation,  any  destruction  of,  or 
interference  with,  property,  or  any  disturbance  of  peaceful  citizens  in 
any  part  of  the  country." 

The  proclamation  closes  with  a  command  to  the  persons  so 
combining  to  disperse  within  twenty  days,  and  with  an  order  to 
convene  the  Congress  on  the  fourth  day  of  the  following  July. 
The  Congress  convened  accordingly,  and,  in  order  to  sustain  the 
President  in  the  performance  of  his  great  duty,  provided  for  an 
increase  of  the  regular  army  and  of  the  navy,  and  also  placed 
at  his  disposal  an  additional  force  of  five  hundred  thousand  vol- 
unteers. Thus  the  Avar  for  the  preservation  of  the  National 
Union  was  fully  inaugurated,  and  the  President,  as  the  civil 
executive,  and  as  commander-in-chief  of  the  army  and  navy, 
was  fully  clothed  with  all  the  necessary,  legal,  and  physical 
power  to  accomplish  the  object  of  his  proclamation. 

The  creation  of  the  Department  of  the  Ohio,  and  the  appoint- 
ment of  a  Major-General  to  command  it,  were  part  of  the 
necessary  means  employed,  in  the  discretion  of  the  President,  to 
accomplish  the  end  in  view;  and  the  official  acts  of  the  Major- 
General,  performed  under  the  direct  authority  of  the  President, 
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must  be  regarded  as  the  acts  of  the  President  himself.     In  the 
case  of  Martin  v.  Mott,  just  referred  to,  the  Chief-Justice  says : 

"  If  he  does  so  act,  and  decides  to  call  forth  the  militia,  his  orders 
for  this  purpose  are  in  strict  conformity  with  the  provision  of  the 
law ;  and  it  would  seem  to  follow,  as  a  necessary  consequence,  that 
every  act  done  by  a  subordinate  officer,  in  obedience  to  such  orders,  is 
equally  justifiable.  The  law  contemplates  that,  under  such  circum- 
stances, orders  shall  be  given  to  carry  the  power  into  effect ;  and  it 
can  not,  therefore,  be  a  correct  inference  that  any  other  person  has 
a  just  right  to  disobey  them.  The  law  does  not  provide  for  any 
appeal  from  the  judgment  of  the  President,  or  for  any  right  in  sub- 
ordinate officers  to  review  his  decision,  and,  in  effect,  defeat  it. 
Whenever  a  statute  gives  a  discretionary  power  to  any  person,  to  be 
exercised  by  him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound 
rule  of  construction  that  the  statute  constitutes  him  the  sole  and 
exclusive  judge  of  those  facts ;  and,  in  the  present  case,  we  are  all 
of  opinion  that  such  is  the  true  construction  of  the  act  of  1795." 

This  doctrine  of  the  Chief-Justice  is  the  same  recognized  in 
the  law  of  nature  as  applied  to  the  law  of  nations.  Vattel  says, 
(Bk.  3,  ch.  2,  sec.  19): 

"  Every  military  officer,  from  the  ensign  to  the  general,  enjoys  the 
rights  and  authority  assigned  him  by  the  sovereign  ;  and  the  will  of 
the  sovereign,  in  this  respect,  is  known  by  his  express  declarations, 
contained  either  in  the  commissions  he  confers,  or  in  the  military 
code,  or  is,  by  fair  deduction,  inferred  from  the  nature  of  the  func- 
tions assigned  to  each  officer :  for  every  man  who  is  intrusted  with 
an  employment  is  presumed  to  be  invested  with  all  the  powers  neces- 
sary to  enable  him  to  fill  his  station  with  propriety,  and  successfully 
discharge  the  functions  of  his  office." 

It  would  be  a  very  difficult  task,  if,  indeed,  I  could  succeed 
in  doing  it,  to  enumerate  all  the  duties  which  General  Burnside 
is  called  upon  to  perform  by  reason  of  the  command  thus  con- 
ferred upon  him.  Charged  with  the  care  of  an  extensive 
Department,  comprising  five  States,  one  of  which  is  already  in- 
vaded by  the  enemy,  and  three  others  have  been  threatened; 
controlling   a  large   army   now   in   the   field;    obliged   to   issue 
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requisitions  for  food,  clothing,  medicines,  and  all  other  munitions 
and  habiliments  of  war ;  liable  to  have  his  plans  made  known 
and  thwarted  by  spies  communicating  with  the  enemy,  and  the 
power  of  his  army  weakened  by  the  falsehoods  published  and 
circulated  within  his  lines  by  rebel  emissaries  and  rebel  sym- 
pathizers seeking  to  sow  seeds  of  distrust  and  disaffection  in 
the  minds  of  his  soldiers,  it  became  necessary  to  establish  a 
rigorous  police  system  throughout  his  Department,  and  in  so 
doing  he  promulgated  "  General  Order  No.  38." 

This  Order  is  intended  to  embrace  as  well  those  in  civil  life 
who  may  offend  against  its  provisions  by  declaring  sympathy 
for  the  enemy  in  words  or  speeches,  and  discouraging  the  sol- 
diers now  on  duty,  and  those  who  may  be  hereafter  called  upon 
to  perform  military  service,  as  those  who,  by  carrying  secret 
mails,  and  recruiting  soldiers  for  the  enemy,  commit  overt  acts 
of  treason  by  giving  aid  and  comfort  to  the  rebels.  It  was  not 
necessary  to  issue  such  an  order  to  his  soldiers,  for  they  are  all 
honestly  engaged  in  performing  their  high  duties  in  the  field; 
and  the  Rules  and  Articles  of  War,  with  which  they  are  familiar, 
provide  for  the  punishment  of  all  persons  in  the  military  service 
for  all  offenses  committed  by  them.  But  the  civilian,  not  being 
strictly  under  military  control,  need  not,  unless  he  chooses,  sub- 
ject himself  to  any  of  the  penalties  provided  for  by  the  Order. 
In  the  case  of  Mr.  Vallandigham,  he  saw  proper,  at  a  public 
meeting  held  in  Ohio,  and  in  a  public  speech,  to  express  his 
sympathies  with  the  rebels  in  arms  against  their  country,  to 
declare  disloyal  sentiments  and  opinions,  and,  so  far  as  he  could, 
to  weaken  the  power  of  the  government  in  its  efforts  to  suppress 
the  rebellion.  For  this  offense,  in  open  violation  of  that  General 
Order  which  he  then  referred  to  and  denounced,  he  was  arrested, 
brought  before  a  military  commission,  tried  and  convicted.  He 
now  seeks  relief  from  that  sentence,  whatever  it  may  be,  and 
asserting,  by  his  counsel,  the  great  privilege  of  the  writ  of  Ha- 
beas Corpus,  demands  of  this  Court  his  discharge.  The  viola- 
tion of  this  Order  by  him  was  not  the  result  of  accident ;  it  was 
deliberately,  and,  for  aught  I  can  see,  purposely  violated,  in  order 
either  to  defy  the  military  power  of  the  President,  or  to  bring 
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about  a  conflict  between  the  military  and  the  civil  power  of  the 
government.  It  may  be  that  he  desired  to  show  to  the  people 
that  liberty  of  speech  meant  a  license  to  say  whatsoever  he 
pleased,  without  regard  to  times,  persons,  or  circumstances.  It 
is  claimed  for  him,  by  his  learned  counsel,  that  he  is  guilty  of 
nothing  but  the  use  of  words  ;  that  the  utterance  of  words  is 
not  treason ;  and  that  an  overt  act  must  be  shown  to  have  been 
committed  to  constitute  the  crime  of  treason. 

But  may  not  words  be  actionable  ?  Is  not  the  utterance  of 
words  often  held  to  be  a  misdemeanor?  Words  of  slander  are 
actionable ;  words  which  provoke  a  breach  of  the  peace  are  pun- 
ishable ;  words  used  to  entice  a  soldier  to  desert  are  indictable ; 
so  are  words  used  in  resisting  an  officer  attempting  to  serve 
legal  process. 

General  Burnside  saw  that,  to  a  considerable  degree,  his  earn- 
est efforts  to  perform  the  trust  reposed  in  him  in  his  Depart- 
ment were  seriously  impeded,  not  only  by  the  presence  of  spies, 
recruiting   officers,  and  writers  of  letters,  and  the  carrying  of 
secret  mails  to  the  rebels,  but  by  the  promulgation  of  disloyal 
sentiments  and  opinions,  and  the  expression  of  sympathy  for  the 
rebels  within   his   lines.      He  saw  that  the  expression  of  such 
sentiments   and  opinions  had  a  tendency  to  bring  the  constitu- 
tional   government   of  the    country  into   contempt,   and   conse- 
quently to  weaken  his  authority  and  abridge  his  usefulness,  and 
to  that  extent  sustain  and  encourage  the  enemy  and  protract  the 
war.     He  had  no  alternative  but  either  to  act  as  he  did,  or  to 
abandon  his  Department.     He  needed  no  written  law  to  direct 
him  in  his  course,  for  the  law  of  self-preservation,  which  is  the 
law  of  nature,  is  higher  than  any  written  law,  or  written  consti- 
tion.      Clothed  as   he  was  with  power  commensurate  with  the 
great  duties  he  was  called  upon  to  perform  in  this  extraordinary 
exigency  of  the  nation,  whatsoever  in  the  conduct  of  any  per- 
son seriously  impeded  him  in  the  performance  of  that  duty,  it 
was  his  right,  nay,  it  was  his  high  duty,  to  remove.     The  nature 
and  extent  of  his  power,  as  a  military  commander,  is  very  forci- 
bly stated  by  Mr.  Adams,  in  his  speech  in  Congress,  delivered 
in  1842.     He  says: 
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"  I  lay  this  down  as  the  law  of  nations.  I  say  that  military  author- 
ity takes,  for  the  time,  the  place  of  all  municipal  institutions,  and 
slavery  among  the  rest;  and  that,  under  that  state  of  things,  so  far 
from  its  being  true  that  the  States  where  slavery  exists  have  the  exclu- 
sive management  of  the  subject,  not  only  the  President  of  the  United 
States,  but  the  commander  of  the  army,  has  power  to  order  the  uni- 
versal emancipation  of  the  slaves." 

This  being  true  in  regard  to  the  institution  of  slavery,  which 
exists  by  force  of  positive  law,  it  must  be  held  to  be  the  law  in 
respect  of  all  other  institutions  which,  during  the  great  public 
emergency  which  has  been  forced  upon  the  country,  conflict  with 
or  impair  the  power  of  the  government  in  its  military  operations. 
A  similar  principle  was  afterward  promulgated  by  that  distin- 
guished political  leader  and  sincere  patriot,  Senator  Dickinson. 
He  said : 

"  There  is  a  power  upon  which  the  Constitution  stands,  that  lies 
beneath  the  Constitution  and  rises  above  the  Constitution,  and  is  in 
and  under  the  Constitution :  it  is  the  great  law  of  self-preservation — ■ 
for  communities,  nations,  and  States,  as  well  as  individuals.  It  is 
older  than  this  government.  It  is  as  old  as  civilization.  It  had  no 
rise  in  the  Constitution.  It  arises  in  the  very  necessity  of  the  exist- 
ence of  civil  government." 

The  natural  right  to  acquire  and  possess  property,  to  pursue 
or  not  to  pursue  a  particular  vocation,  to  bear  or  not  to  bear 
arms,  to  speak  and  write  freely  our  sentiments  and  opinions 
upon  all  subjects,  must  give  way  whenever  the  exercise  of  those 
rights  by  the  individual  endangers  the  public  safety,  and  conflicts 
with  the  paramount  right  of  national  self-preservation. 

The  nation  can  well  afford  to  suspend  the  enjoyment  by  the 
individual  of  these  rights,  for  a  season,  in  order  that,  by  pre- 
serving its  own  existence,  it  may  secure  them  unabridged  to  the 
whole  people  forever. 

It  has  been  asserted,  in  argument,  that  there  is  no  war  in  Ohio ; 
that  the  law  martial  does  not  exist  here,  and  that  martial  law  is 
no  law  at  all.  But  is  not  Ohio  at  war?  If  our  State,  with  its 
two  and  a  half  millions  of  freemen,  is  not   one  of  the  United 
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States,  then  Ohio  is  not  at  war ;  but,  if  otherwise,  and  the  silver 
light  of  Ohio's  star  still  radiates  from  the  azure  field  of  the  na- 
tional flag,  then  Ohio  is  at  war,  and  has  contributed,  and  will 
ever  contribute  her  full  proportion  of  men,  money,  and  muni- 
tions of  war  toward  sustaining  the  existence  of  the  nation  of 
which  it  forms  a  part.  It  is  true  that  the  foot  of  no  hostile  foe 
in  arms  has  ever  trodden  our  soil,  or  invaded  our  peaceful  homes; 
but  thousands  of  those  homes  have  already  yielded  their  fathers 
and  sons  to  the  service  of  their  country,  many  of  whom  are  gone 
never  to  return;  and  it  will  be  but  a  poor  solace  to  the  bereaved 
wives  and  mothers  of  the  slain  to  say  to  them,  "  Your  husbands 
and  sons  have  fallen  in  battle,  while  fighting  to  uphold  the  Con- 
stitution and  laws  of  their  country;  but  Ohio  is  not  at  war." 
Ohio  is  at  war  because  the  United  States  are  at  war ;  and,  as  a 
part  of  a  military  department  of  the  United  States,  the  citizens 
of  the  State  of  Ohio  are  liable  to  the  operation  of  the  laws  of 
war,  as  administered  ex  necessitate  rei,  by  courts-martial  or  mili- 
tary commissions.  These  courts,  and  the  rules  by  which  they 
are  governed,  had  their  origin  in  high  antiquity.  The  ancient 
Court  of  Chivalry  was  the  fountain  of  martial  law,  and,  in  some 
form  or  other,  courts-martial  have  always  been  recognized  in 
England.  Formerly,  martial  law  was  exercised  at  the  discretion 
of  the  Crown,  and  too  frequently  it  was  made  subservient  to  bad 
purposes,  and  hence  it  very  justly  became  obnoxious  to  the  people  ; 
and  not  only  the  propriety,  but  the  legality  of  its  being  executed 
in  times  of  peace,  has  been  absolutely  denied.  Hence  it  is  laid 
down  by  Lord  Coke,  (3  Inst.  52),  "  that  if  a  lieutenant  or  other, 
that  hath  commission  of  martial  law,  doth,  in  time  of  peace,  hang 
or  otherwise  execute  any  man  by  color  of  martial  law,  this  is 
murder,  for  it  is  against  Magna  Charta"  Hence,  also,  Lord  Hale, 
in  his  History  of  the  Common  Law,  declares  martial  law  to  be,  in 
reality,  no  law,  "  but  something  indulged  rather  than  allowed  as 
law :  that  the  necessity  of  order  and  discipline  is  the  only  thing 
which  can  give  it  countenance,  and  therefore  it  ought  not  to  be 
permitted  in  time  of  peace,  when  the  king's  courts  are  open  for 
all  persons  to  receive  justice  according  to  the  laws  of  the  land; 
and  if  a  court  martial  put  a  man  to  death,  in  time  of  peace,  the 
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officers  are  guilty  of  murder."  But  it  is  now  well  settled  in 
England,  that  courts-martial  are  courts  of  special  and  limited 
jurisdiction,  and  are  bound  by  the  same  rules  and  principles 
of  evidence  as  the  courts  of  common  law,  and  their  decisions 
have  often  been  examined  and  reviewed  on  Habeas  Corpus 
by  the  courts  of  the  common  law.  (Rex  v.  Suddis,  1  East 
R.  306 ;  Crosby's  case,  3  Wils.  199 ;  Barnes's  case,  2  Boll.  R. 
157.) 

So,  also,  in  the  United  States,  proceedings  of  courts-martial 
have  frequently  been  reviewed  by  the  civil  courts,  as  well,  col- 
laterally, upon  writs  of  Habeas  Corpus,  as  directly  upon  writs  of 
error.  I  refer  to  a  few  of  the  cases.  (Vanderheyden  v.  Young, 
11  John.  R.  150 ;  Houston  v.  Moore,  1  Wheat.  R.  1 ;  Martin  v. 
Mott,  12  Wheat.  R.  19.) 

It  is  true  that  martial  law  has  not  been  proclaimed  in  Ohio ; 
but  the  formal  proclamation  of  martial  law  is  not  necessary  in 
order  to  give  efficiency  to  the  public  official  orders  of  the  Major- 
General  commanding  the  Department,  or  to  confer  jurisdiction 
upon  the  military  courts  and  commissions  organized  by  him  for 
the  purpose  of  trying  offenders  against  said  orders.  The  power 
of  the  Major-General  to  exercise  the  functions  of  his  office,  and 
the  duty  of  the  citizen  to  refrain  from  interfering  with  the  exer- 
cise of  those  functions  in  time  of  war,  exist  without  any  proc- 
lamation of  martial  law.  The  power  of  the  one,  and  the  duty 
of  the  other,  arise  from  the  situation  in  which  the  country  is 
placed  by  the  civil  war  now  waged  against  the  Constitution;  and 
the  power  of  the  "President,  and  of  the  officers  whom  he  has 
selected  to  execute  that  power,  is  a  power  which,  to  use  the 
language  of  Senator  Dickinson,  is  a  power  upon  which  the 
Constitution  stands,  that  lies  beneath  the  Constitution,  and  rises 
above  the  Constitution,  and  is  in  and  under  the  Constitution. 
It  is  the  supreme  law  of  national  self-preservation.  It  is  the 
exercise  of  that  right  conferred  by  the  Creator  upon  man,  the 
assertion  of  which,  in  an  individual,  no  one  will  dispute,  but 
which  exists  with  more  potency  with  many  men,  united  in  a 
political  society,  and  constituting  a  great  nation. 
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"Since,  then,"  says  Vattel,  "a  nation  is  obliged  to  preserve  itself, 
it  has  a  right  to  every  thing  necessary  for  its  preservation.  For  the 
law  of  nature  gives  us  a  right  to  every  thing  without  which  we  can 
not  fulfill  our  obligation ;  otherwise  it  would  oblige  us  to  do  impos- 
sibilities, or,  rather,  would  contradict  itself  in  prescribing  us  a  duty, 
and  at  the  same  time  debarring  us  of  the  only  means  of  fulfilling  it." 

This  is  the  right  which  has  been  denominated  by  Grotius  as 
the  internal  law  of  nations,  and  it  applies  to  nations  as  well  as 
to  individuals.     Vattel  also  says : 

"  As  men  are  subject  to  the  laws  of  nature — and  as  their  union  in 
civil  society  can  not  have  exempted  them  from  the  obligation  to  ob- 
serve those  laws,  since  by  that  union  they  do  not  cease  to  be  men — the 
entire  nation,  whose  common  will  is  but  the  result  of  the  united  wills 
of  the  citizens,  remains  subject  to  the  laws  of  nature,  and  is  bound  to 
respect  them  in  all  her  proceedings.  And  since  right  arises  from  obli- 
gation, as  we  have  just  observed,  the  nation  possesses  also  the  same 
right  which  nature  has  conferred  upon  men  in  order  to  enable  them  to 
perform  their  duties." 

The  eloquent  advocate  of  Mr.  Vallandigham,  controverting  the 
assertion  of  General  Burnside,  that  "  there  is  no  fear  of  the  peo- 
ple losing  their  liberties,"  has  expressed  the  fear  that  our  liber- 
ties can  not  survive  a  patient  submission  to  arbitrary  power. 
Certainly  not,  when,  in  a  time  of  profound  peace,  when  all  the 
civil  machinery  of  the  government  is  everywhere  in  perfect  and 
harmonious  operation,  unchecked  and  undisturbed  by  the  dis- 
cordant action  of  armed  rebellion  and  of  civil  war,  then  a  tame 
and  continued  submission  to  the  encroachments  of  any  arbitrary 
power  must  inevitably  lead  to  the  overthrow  of  the  liberties  of 
the  people,  and  to  the  establishment  of  a  despotism.  But  the 
case  is  entirely  different  in  a  time  of  war,  and  of  such  a  war,  the 
like  of  which  neither  this  nor  any  other  country  has  ever  wit- 
nessed. Now,  no  temporary  sacrifice  ought  to  be  too  great,  in 
order  to  preserve  the  unity  of  the  nation ;  but,  when  the  bless- 
ings of  peace  shall  return,  and  the  national  life  shall  be  no  longer 
threatened,  all  the  power  of  the  country  will  be  devoted  to  the 
suppression   of   every   attempt,   let   it    come    from    whatsoever 
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quarter  it  may,  to  invade  the  liberty  of  any,  even  th3  meanest 
citizen. 

I  now  leave  this  important  question  with  the  Court,  feeling 
confident  that  the  discretionary  power  which  has  been  vested  in 
your  Honor  will  be  wisely  exercised.  In  the  investigation  of 
the  questions  which  have  arisen  in  this  case,  this  Court  will  con- 
sider, not  only  the  allegations  of  the  relator  as  set  forth  in  his 
application,  but  will  take  judicial  notice  of  the  state  of  the  coun- 
try, torn  and  distracted  by  this  wicked  rebellion.  And  the  Court 
will  also  notice  judicially  all  the  efforts  of  the  executive,  and  of 
those  acting  under  his  authority,  which  are  made  for  the  sup- 
pression of  the  rebellion,  and  the  preservation  and  perpetuation 
of  constitutional  liberty ;  and  I  doubt  not  your  Honor  will  en- 
deavor not  only  not  to  derogate  from  executive  authority  by 
bringing  about  a  conflict  between  one  branch  of  the  government 
and  another,  but,  by  co-operating  as  far  as  possible  with  the 
other  departments,  seek  to  secure  unity  of  action  in  all  the  de- 
partments, and  a  speedy  restoration  of  our  country  to  its  former 
dignity,  grandeur,  and  power,  as  a  great  and  a  united  nation.  I 
feel  sure,  also,  that  there  is  no  judge  now  on  the  bench  of  the 
Courts  of  the  United  States  whose  patriotic  heart  does  not  fill 
with  indignation  at  the  wrongs  inflicted  on  our  country  by  the 
armed  traitors  now  levying  war  upon  the  Constitution  and  laws, 
and  by  those  unarmed,  but  quite  as  dangerous  enemies,  who 
sympathize  with  and  encourage  domestic  treason.  I  therefore 
commit  this  case  to  the  Court,  with  the  firm  belief  that,  by  your 
decision,  the  hands  of  the  Federal  executive  and  of  the  army 
and  navy  will  be  sustained  and  strengthened  in  this  great  strug- 
gle; that  the  hopes  of  the  patriot  in  the  perpetuity  of  Union 
will  be  encouraged ;  that  the  attempts  of  rebel  sympathizers  to 
stimulate  the  rebellion  and  dishearten  our  army  will  be  discour- 
aged and  frustrated ;  and  that  all  disloyal  citizens,  as  well  those 
who  indirectly,  as  those  who  directly  furnish  aid,  comfort,  and 
encouragement  to  the  enemy,  will  find  that  a  sure  and  speedy 
punishment  awaits  them  at  the  hands  of  the  military  authorities, 
from  whose  action  they  can  hope  to  find  no  shelter  in  the  tech- 
nical forms  and  rule  of  the  courts  of  the  civil  law. 
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I  trust  that  the  time  may  soon  arrive  when  the  din  of  arms 
shall  cease,  and  when  our  beloved  country,  purified  by  the  severe 
trial  through  which  she  is  passing,  shall  be  once  more  restored 
to  the  delightful  avocations  of  peace,  and  again  stand  forth  among 
the  nations  of  the  earth,  a  great,  united,  and  free  people, 
purged  of  every  element  of  despotism,  opening  wide  her  por- 
tals for  the  reception  of  the  oppressed  of  every  nation  and  of 
every  clime,  and  exhibiting  to  the  admiration  of  civilization 
throughout  the  world,  through  all  coming  time,  the  example  of 
a  pure,  a  just,  a  free  and  United  Republic. 


CLOSING  ARGUMENT 


OF 


HON.  GEORGE   E.  PUGH 


May  it  Please  your  Honor: 

To  much  that  has  heen  said  by  the  counsel  for  the  defendant, 
I  shall  make  no  particular  reply ;  nor,  if  I  can  well  avoid  it, 
indulge  in  repetition  of  my  former  argument. 

Mr.  Perry  complains  that  the  petition  is  not  verified  by  the 
oath  of  the  petitioner,  but  by  that  of  his  attorney ;  and,  also, 
because  the  verification  is  upon  belief  merely,  and  not  from  per- 
sonal knowledge.  As  to  the  first  objection,  it  has  the  merit  of 
novelty,  and  no  other ;  the  rule  being  well  established  that  any 
person  may  make  the  affidavit  on  which  a  writ  of  Habeas  Cor- 
pus is  demanded.  If  this  were  not  so,  a  prisoner  could  easily 
be  deprived  of  all  means  of  redress.  It  would  only  require  that 
the  person  holding  him  in  custody  should  prevent  the  access  of 
any  officer  competent  to  administer  an  oath. 

There  is  nothing  in  the  case  of  Dorr  (3  Howard,  103)  to  sup- 
port such  an  objection.  He  was  in  jail,  as  a  convict,  under  the 
sentence  of  a  State  Court;  and  for  that  reason  (as  the  act  of 
1789  declares)  no  Federal  Court  could  bring  him  before  it,  by 
writ  of  Habeas  Corpus,  except  as  a  witness.  It  is  true  that  the 
Supreme  Court  did  not  allow  Mr.  Treadwell  to  assign  errors  upon 
the  record  of  conviction,  with  a  view  to  the  prosecution  of  a 
writ  of  error ;  but  only  because  he  admitted,  in  advance,  that  he 
had  no  authority  to  act  as  such  attorney,  and  could  not  even 
assure  the  Court  that  Dorr  wished  him  to  interpose.     (Pp.  105, 
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106.)  If  he  had  assigned  the  errors,  at  once,  without  any 
statement  in  regard  to  his  authority,  the  Court  never  would 
have  questioned  it.  (Osborne  v.  Bank  of  the  United  States,  9 
Wheaton,  830.) 

As  to  the  other  objection,  I  confess  it  well  taken.  The  affi- 
davit should  have  been  positive,  and  from  personal  knowledge. 
I  adopted,  inconsiderately,  the  form  of  verification  required  by 
the  Code  of  Civil  Procedure  in  Ohio,  and  to  which  we  are  most 
accustomed.  But  that  defect  can  be  supplied,  if  necessary,  in  a 
few  minutes ;  and  there  is  a  precedent  for  such  amendment  in 
the  case  of  Bruce,  ex  parte,  8  East,  27.  I  know  the  fact  that 
Mr.  Vallandigham  is  in  the  custody  of  a  guard  of  soldiers,  in 
this  city,  under  the  command  of  General  Burnside,  and  the  fact, 
also,  that  he  has  been  arraigned  before  a  military  commission, 
at  the  St.  Charles  Exchange,  upon  the  charge  and  specification 
of  which  a  copy  is  annexed  to  his  petition.  As  to  the  circum- 
stances of  his  arrest,  in  the  city  of  Dayton,  they  are  within  the 
knowledge  of  several  gentlemen  present.  I  will  offer  this  tes- 
timony if  the  Court  require  it ;  but  how  can  it  be  necessary  in 
view  of  the  written  statement  of  General  Burnside  ?  He  ad- 
mits every  material  fact  alleged  by  the  petitioner ;  and  he  as- 
sumes to  justify,  in  the  boldest  manner,  all  the  proceedings  of 
which  the  petitioner  complains. 

The  District  Attorney  has  referred  to  the  case  of  Sims,  (7 
Cushing,  285,)  in  support  of  his  proposition  that  notice  should 
be  given  to  the  defendant,  in  applications  like  the  present,  before 
granting  a  writ  of  Habeas  Corpus.  If  he  means  only,  as  that 
case  imports,  that  a  rule  absolute  will  not  be  granted,  in  the  first 
instance,  when  it  appears,  by  the  petitioner's  own  statement,  or 
by  the  affidavit  submitted  in  lieu  of  a  petition,  that  his  right  to 
be  discharged  from  imprisonment  is  doubtful,  I  have  nothing  to 
say  in  opposition.  The  authorities  mentioned  by  Mr.  Chief- 
Justice  Shaw  (page  292)  decide  that,  and  nothing  more. 

Blake's  case  (2  M.  &  Selwyn,  428)  was  an  application  by  a 
military  officer  who  had  been  arrested  for  misconduct,  and  was 
based  upon  an  affidavit  that  he  had  not  been  brought  to  trial  as 
soon  as  a  court-martial  might  have  been  conveniently  assembled. 
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In  Marsh's  case,  (3  Bulstrode,  27,)  the  applicant  was  confined 
in  the  prison  of  the  admiralty  as  a  pirate;  and  the  ground  of 
his  application  was  that  several  indictments  had  been  preferred 
against  him,  and  all  of  them  had  been  ignored.  His  counsel 
proceeded,  however,  to  state  all  the  circumstances  from  which 
any  crime  could  be  inferred. 

Coke,  C.  J.- — "  If  you  had  not  opened  the  matter  as  you  have 
done,  then,  peradventure,  upon  the  ignoramus  found,  we  would  have 
granted  a  Habeas  Gorpus ;  but  as  you  have  now  opened  the  verity 
of  the  matter  (in  which  you  have  done  well)  we  will  not  grant  you  a 
Habeas  Corpus — -for,  upon  your  own  showing,  we  have  very  great  cause 
novo  to  suspect  him  for  piracy." 

And  so  the  prisoner  was  left  for  another  opportunity  of  in- 
dictment. 

In  the  case  of  the  Hottentot  Venus,  (13  East,  195,)  a  rule  nisi 
was  granted  in  the  first  instance.  But  that  was  an  application 
by  strangers,  and  without  the  knowledge  of  the  person  supposed 
to  be  imprisoned ;  the  affidavit  alleging  that  she  was  a  for- 
eigner, and  ignorant  of  her  rights,  and,  as  the  affiant  surmised 
from  her  demeanor  at  a  public  exhibition,  detained  against  her 
wishes.  The  Court  hereupon  directed  certain  of  its  officers  to 
inquire  of  her,  distinctly,  in  the  absence  of  the  persons  having 
her  in  charge,  whether  she  was  contented  with  her  situation ; 
and  it  appearing  that  she  was,  and  that  no  restraint  or  improper 
influence  had  been  practiced,  the  application  was  dismissed. 

These  were  cases  in  the  Court  of  King's  Bench  where  (first) 
a  rule  nisi  is  customary  in  all  cases,  and  (second)  the  rule  operates 
to  prevent  any  change  in  the  situation  of  the  parties  until  it  has 
been  decided. 

How  is  it  possible,  then,  from  these  instances  (and  these  are 
all)  to  infer  a  practice  —  a  "settled"  practice  —  of  giving  no- 
tice to  the  defendant,  in  advance  of  a  writ  of  Habeas  Corpus, 
where  the  application  is  made  at  the  express  direction  of  the 
prisoner,  and  where  it  manifestly  appears  that  he  has  been 
arrested  and  confined  without  any  warrant  —  that  he  has  been 
subjected  to  a  mode  of  trial  forbidden  by  the  Constitution  of 
13 
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his  country,  and  upon  a  charge  which  describes  no  crime  or 
offense  whatsoever — and  that  he  is  in  imminent  peril,  it  may 
be  of  his  life,  by  a  course  of  proceedings  at  once  illegal,  violent, 
and  unprecedented?  Ah,  sir,  no! — it  is  not  without  precedent; 
but  the  sequel  of  that  precedent  has  not  been  imitated  on  this 
occasion.  I  refer  to  the  case  of  Theobald  Wolfe  Tone,  a  British 
subject,  who  accompanied  and  voluntarily  served  with  a  French 
fleet  designed  for  the  invasion  of  Ireland,  and  who  was  taken 
prisoner,  in  arms,  upon  the  dispersion  of  the  fleet  and  the  cap- 
ture of  the  principal  vessel,  October  10,  1792.  That  he  was 
guilty  of  high  treason,  and  would  have  been  convicted  by  a  jury, 
admits  of  no  doubt ;  but  the  military  commander,  Lord  Corn- 
wallis,  subjected  him  to  trial  by  a  court-martial,  at  Dublin,  on 
the  10th  of  November,  1792,  and  he  was  sentenced  to  be  hanged 
on  the  second  day  thereafter.  On  the  day  appointed  for  execu- 
tion, Mr.  Curran  applied  to  the  Court  of  King's  Bench,  in  which 
Lord  Kilwarden,  a  supporter  of  the  ministry  then  in  power, 
presided  as  Chief-Justice,  for  a  writ  of  Habeas  Corpus.  I  will 
read  the  story  as  Mr.  Charles  Phillips  narrates  it : 

"'I  do  not  pretend,'  began  Curran,  'that  Mr.  Tone  is  not  guilty 
of  the  charge  of  which  he  is  accused.  I  presume-  the  officers  were 
honorable  men.  But  it  is  stated  in  this  affidavit,  as  a  solemn  fact, 
that  Mr.  Tone  had  no  commission  under  his  majesty ;  and,  therefore, 
no  court-martial  could  have  cognizance  of  any  crime  imputed  to  him 
while  the  Court  of  King's  Bench  sat  in  the  capacity  of  the  great 
Criminal  Court  of  the  land.  In  times  when  war  was  raging,  when 
man  was  opposed  to  man  in  the  field,  courts-martial  might  be  en- 
dured; but  every  law  authority  is  with  me  while  I  stand  upon  the 
sacred  and  immutable  principle  of  the  Constitution  that  martial  law 
and  civil  law  are  incompatible,  and  that  the  former  must  cease  with 
the  existence  of  the  latter.  This  is  not,  however,  the  time  for  argu- 
ing this  momentous  question.  My  client  must  appear  in  this  Court. 
He  is  cast  for  death  this  very  day.  He  may  be  ordered  for  execu- 
tion while  I  address  you.  1  call  on  the  Court  to  support  the  law,  and 
move  for  a  writ  of  Habeas  Corpus,  to  be  directed  to  the  provost  mar- 
shal of  the  barracks  and  Major  Sandys,  to  bring  up  the  body  of 
Tone: 
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"  Chief- Justice — { Have  a  writ  instantly  prepared' 

"  Curran — '  My  client  may  die  while  the  writ  is  preparing.' 

" Chief- Justice — 'Mr.  Sheriff!  proceed  to  the  barracks,  and  ac- 
quaint the  provost  marshal  that  a  writ  is  preparing  to  suspend  Mr. 
Tone's  execution — and  see  that  he  be  not  executed.' 

"  In  a  short  time  the  sheriff,  having  returned,  thus  addressed  the 
Court : 

" '  My  lord !  I  have  been  to  the  barracks  in  pursuance  of  your 
order.  The  provost  marshal  says  he  must  obey  Major  Sandys. 
Major  Sandys  says  he  must  obey  Lord  Cornwallis.' 

"At  this  time  Mr.  Curran  announced  the  return  of  Tone's  father 
with  a  message  that  General  Craig  refused  to  obey  the  writ  of  Ha- 
beas Corpus. 

"  Chief-Justice — *  Mr.  Sheriff  !  take  the  body  of  Tone  into 
custody;  take  the  provost  marshal  and  Major  Sandys  into 
custody;  and  show  the  order  of  the  court  to  general 
Craig.'  " 

Tone  was  not  executed ;  but,  while  this  scene  was  being  en- 
acted, and  in  ignorance  of  it,  he  inflicted  a  wound  upon  himself, 
of  which  he  died,  in  prison,  shortly  afterward. 

Less  tragical  in  the  circumstances,  but  no  less  decisive  in 
principle,  was  the  conduct  of  Mr.  Chief-Justice  Kent  and  his 
illustrious  associates,  composing  the  Supreme  Court  of  New 
York,  in  August,  1813.     (Matter  of  Stacy,  10  Johnson,  328.) 

That  was  a  case  in  which  a  Commissioner  of  the  Court  had 
allowed  a  writ  of  Habeas  Corpus,  in  vacation,  addressed  to 
"  Isaac  Chauncey,  commandant  of  the  Navy  of  the  United  States 
on  Lake  Ontario,  and  to  Morgan  Lewis,  commanding  the  troops 
of  the  United  States  at  the  station  of  Sackett's  Harbor,  and  to 
each  and  every  subordinate  officer  under  said  commandants,  or 
either  of  them,"  requiring  them  to  produce,  immediately,  the 
body  of  Samuel  Stacy,  junior,  together  with  the  cause  of  his 
caption  and  detention.  The  writ  was  not  defied,  but  merely 
evaded;  General  Lewis  returning  that  Stacy  was  not  in  his 
custody,  and  the  provost  marshal  (Torrey)  objecting  that  it  was 
not  directed  to  him,  "  either  by  name  or  description,"  and  that 
no  copy  of  the  warrant  of  commitment  had  ever  been  demanded 
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of  him.  The  facts  were  that  Stacy  had  been  arrested  by  the 
order  of  Commodore  Chauncey,  upon  a  charge  of  "carrying  pro- 
visions and  giving  information  to  the  enemy"  in  Canada,  and  was 
thereupon  delivered  into  the  custody  of  the  provost  marshal  of 
General  Lewis's  command.  The  Commissioner  submitted  the 
papers  to  the  Supreme  Court  for  its  aid  and  advice. 

Kent,  C.  J. — "  The  only  question  that  can  he  made  is  whether  the 
motion  for  an  attachment  shall  be  granted,  or  whether  there  shall  be 
only  a  rule  upon  the  party  offending  to  show  cause,  by  the  first  day 
of  the  next  term,  why  an  attachment  should  not  issue.  After  giving 
the  case  the  best  consideration  which  the  pressure  of  the  occasion  ad- 
mits, I  am  of  opinion  that  the  attachment  ought  to  be  immediately 
awarded. 

"  The  attachment  is  but  process  to  bring  in  the  party  to  answer  for 
the  alleged  contempt ;  and,  upon  the  present  motion,  we  must  act — as 
the  Courts  have  always,  of  necessity,  acted  in  like  cases — upon  the 
return  itself,  and  the  accompanying  affidavits  of  the  complainant. 

"  This  is  a  case  which  concerns  the  personal  liberty  of  the  citizen. 
Stacy  is  now  suffering  the  rigor  of  confinement  in  close  custody,  at 
this  unhealthy  season  of  the  year,  at  a  military  camp,  and  under  mil- 
itary power.  He  is  a  natural-born  citizen,  residing  in  this  State.  He 
has  a  numerous  family  dependent  upon  him  for  their  support.  He 
is  in  bad  health,  and  the  danger  of  a  protracted  confinement  to  his 
health,  if  not  to  his  life,  must  be  serious.  The  pretended  charge  of 
treason  (for,  upon  the  facts  now  before  us,  we  must  consider  it  as  a 
pretext)  without  being  founded  upon  oath,  and  without  any  specif  ca- 
tion of  the  matters  of  vihich  it  might  consist,  and  without  any  color  of 
authority  in  any  military  tribunal  to  try  a  citizen  for  that  crime,  is 
only  aggravation  of  the  oppression  of  the  confinement.  It  is  the  indis- 
pensable duty  of  this  Court,  and  one  to  which  every  inferior  consid- 
eration must  be  sacrificed,  to  act  as  a  faithful  guardian  of  the  per- 
sonal liberty  of  the  citizen,  and  to  give  ready  and  effectual  aid  to  the 
means  provided  by  law  for  its  security.  One  of  the  most  valuable  of 
those  means  is  this  writ  of  Habeas  Corpus,  which  has  justly  been 
deemed  the  glory  of  the  English  law  ;  and  the  Parliament  of  England, 
as  well  as  their  Courts  of  justice,  have,  on  several  occasions,  and  for 
the  period  at  least  of  the  last  two  centuries,  shown  the  utmost  solici- 
tude, not  only  that  the  writ,  when  called  for,  should  be  issued  with- 
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out  delay,  but  that  it  should  be  punctually  obeyed.  Nor  can  we 
hesitate  in  promptly  enforcing  a  due  return  to  the  writ  when  we 
recollect  that,  in  this  country,  the  law  knows  no  superior,  and  that,  in 
England,  their  Courts  have  taught  us,  by  a  series  of  instructive  ex- 
amples, to  exact  the  strictest  obedience,  to  whatever  extent  the  per- 
sons to  whom  the  writ  is  directed  may  be  clothed  with  power  or 
exalted  in  rank.  ...  IF  EVER  A  CASE  CALLED  FOR 
THE  MOST  PROMPT  INTERPOSITION  OF  THE  COURT,  TO 
ENFORCE  OBEDIENCE  TO  ITS  PROCESS,  THIS  IS  ONE. 
A  MILITARY  COMMANDER  IS  HERE  ASSUMING  CRIMI- 
NAL JURISDICTION  OVER  A  PRIVATE  CITIZEN;  IS 
HOLDING  HIM  IN  THE  CLOSEST  CONFINEMENT,  AND 
CONTEMNING  THE  CIVIL  AUTHORITY  OF  THE  STATE." 

I  have  said  that  I  agree  with  the  Supreme  Court  of  Massa- 
chusetts in  Sims's  case :  "  The  Court  will  not  grant  the  writ  of 
Habeas  Corpus  when  they  see  that,  in  the  result,  they  must 
remand  the  party."  (7  Cush.  292.)  To  that  effect  is  the  case 
of  Hobhouse,  (3  B.  and  Aid.  420,)  and  its  doctrine  is  perfectly 
just  and  reasonable. 

Unless,  therefore,  upon  the  statement  of  his  petition,  as  con- 
fessed by  the  ansiver  of  General  Burnside,  it  now  appears  that 
Clement  L.  Vallandigham  is  unlawfully  imprisoned,  and  ought 
to  be  discharged,  or,  at  least,  admitted  to  the  privilege  of  bail, 
he  is  not  entitled  to  a  writ  of  Habeas  Corpus. 

This  leads  me  to  the  criticism  in  which  Mr.  Perry  has  indulged 
respecting  the  petition.  Its  rhetoric  is  mine,  and  that  I  leave 
with  no  apology  but  this :  I  did  intend,  by  narrating  the 
arrest  of  Mr.  Vallandigham  as  accurately  as  possible,  to  demon- 
strate how  many  of  his  rights  had  been  violated,  and  with  wThat 
circumstances  of  aggravation.  If,  in  so  doing,  I  have  employed 
such  words,  or  nearly  such,  as  Kent  employed  in  a  judicial 
opinion,  describing  the  case  of  Samuel  Stacy,  in  August,  1813, 
that  may  suffice  to  comfort  me  under  the  new  dispensation  of 
rhetoric,  as  well  as  of  constitutional  law  and  of  military  privi- 
lege, which  the  defendant  and  his  learned  counsel  have  pro- 
claimed. 

The  petition  recites  that  Mr.  Vallandigham  is  a  citizen  of  Ohio 
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by  birth,  as  distinguished  from  naturalization,  because  it  is 
usual  in  pleading,  whenever  a  party  alleges  his  own  title,  to 
allege,  also,  the  derivation  of  that  title,  and  because  the  fact  of 
his  citizenship  draws  after  it  three  important  conclusions : 

1.  Being  a  citizen  of  Ohio,  he  is  thereby  a  citizen  of  the 
United  States,  and  entitled  to  the  protection  of  their  Constitu- 
tion and  laws. 

2.  Inasmuch  as  Ohio  is  not  one  of  the  States  in  which  a  re- 
bellion or  insurrection  exists,  no  military  officer  has,  or  can  have, 
any  civil  authority  or  jurisdiction  within  it. 

3.  Citizenship  in  Ohio,  added  to  the  fact  (also  alleged)  of  resi- 
dence in  Montgomery  County,  one  of  the  counties  composing  the 
Southern  judicial  district,  entitles  the  petitioner  to  call  upon  this 
Court  for  a  writ  of  Habeas  Corpus,  to  prevent  his  being  removed, 
except  by  legal  process,  into  any  other  State  or  district. 

The  petition  next  recites  that  Mr.  Vallandigham  is  not  enlisted 
or  commissioned  in  the  land  or  the  naval  service  of  the  United 
States,  and  that,  although  liable  to  be  called  into  their  service, 
as  one  of  the  militia  of  the  State  of  Ohio,  he  has  not  been  so 
called  :  from  which  premises  it  follows  that  he  is  not  subject 
to  the  Rules  and  Articles  of  War,  and,  also,  that  he  can  not  be 
tried,  or  even  arrested,  for  a  military  offense. 

The  petition  then  states  particularly  (and,  if  my  learned  op- 
ponents will  so  have  it,  rhetorically,)  the  fact  of  Mr.  Yallandig- 
ham's  arrest,  and  the  fact  of  his  having  been  brought  to  this 
city,  and  here  detained,  as  a  prisoner.  The  arrest,  the  removal 
hither,  and  the  imprisonment  are  alleged  to  have  been  by  persons 
armed  and  in  uniform  as  soldiers,  and  obeying  the  orders  of  the 
defendant  as  a  Major-General  in  the  army  of  the  United  States. 
From  all  which,  as  I  understand  the  law,  a  conclusion  results 
that  these  were  acts  done  "  by  color  of  authority "  from  the 
United  States,  and  that  they  are  cognizable,  therefore,  as  well 
in  this  Court  as  in  the  Courts  of  the  State  of  Ohio. 

But  the  Habeas  Corpus  Act  of  31  Charles  II  requires  (and  the 
statute  of  Ohio  is  to  the  same  effect)  that  every  person  applying 
for  a  writ  of  Habeas  Corpus  shall  exhibit  with  his  application 
a  copy  of  the  warrant  on  which  he  has  been  arrested,  or  else 
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allege  that  there  is  no  warrant  in  existence,  or  that  he  can  not 
obtain  a  copy  of  it.  Therefore,  the  petition  next  alleges  that 
there  is  not,  and  never  was,  any  such  paper  as,  by  the  Constitu- 
tion of  the  United  States,  could  be  a  warrant — or,  in  other  words, 
no  paper  in  which  a  "  probable  cause  "  of  arrest  is  specified,  and 
"  supported  by  oath  or  affirmation."  Nevertheless,  a  paper 
having  been  delivered  to  the  petitioner  while  imprisoned,  he 
exhibits  that ;  and  it  proves  to  be  a  charge  and  a  specification 
signed  by  Captain  Cutts,  Judge-Advocate,  with  a  view  to  the 
trial  of  the  petitioner  by  some  military  tribunal.  The  fact  that 
the  petitioner  has  been  so  arraigned  for  trial  is  next  alleged; 
and  this  to  demonstrate  the  urgency  of  his  case,  and  the  neces- 
sity for  this  Court  to  interpose  and  to  deliver  him  at  once. 

Then  follows  the  prayer  of  the  petition — part  of  it  being  in 
the  words  of  Mr.  Chief-Justice  Kent,  already  quoted,  and  part 
of  it  taken  from  the  old  form  of  the  writ  of  Habeas  Corpus  ad 
subjiciendum. 

The  point  of  Mr.  Perry's  criticism  is  very  notable  ;  it  is  a  cate- 
gory of  the  most  categorical  description.  Either,  he  argues, 
this  arrest  was  made  by  "  authority  "  of  the  United  States,  or 
it  was  not :  if  it  was,  the  Court  must  deny  a  writ  of  Habeas  Cor- 
pus for  lack  of  merits ;  if  it  was  not,  the  Court  must  deny  a 
writ  for  lack  of  jurisdiction.  Add  to  this  Mr.  Attorney's  won- 
derful deduction  from  the  Wisconsin  case,  (Ableman  v.  Booth,  21 
Howard,  506,)  to-wit:  that  no  State  Court  has  jurisdiction  of  the 
controversy,  and  we  are  brought  to  the  conclusion  that,  although 
Mr.  Yallandigham  has  been  illegally  arrested,  is  illegally  impris- 
oned, and  is  now  in  peril  of  his  life  (it  may  be)  from  an  illegal 
sentence,  there  is  no  Court  of  civil  judicature  anywhere  to  which 
he  can  apply  for  redress! 

These  dissertations  of  the  learned  counsel  would  be  amusing, 
and,  on  that  account,  perhaps,  worthy  of  additional  notice,  but 
for  the  solemn  issue  on  which  they  are  wasted.  I  have  no  doubt 
of  the  jurisdiction  of  the  Courts  of  Ohio  ;  but  I  apply  here  be- 
cause my  client  has  so  instructed  me,  and  because  the  jurisdic- 
tion of  this  Court  is  equally  indisputable. 

The  act  of  September  24, 1789,  declares  that  writs  of  Habeas 
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Corpus  allowed  by  the  Federal  Courts  or  Judges  "  shall  in  no 
case  extend  to  prisoners  in  gaol  unless  where  they  "  (the  pris- 
oners) "  are  in  custody  under  or  by  color  of  authority  of  the 
United  States,  or  are  committed  for  trial  before  some  Court  of 
the  same,  or  are  necessary  to  be  brought  into  Court  to  testify." 
(U.  S.  Statutes  at  Large,  vol.  1,  p.  82.)  Now,  sir,  although  he  is 
imprisoned,  and  that  closely,  Mr.  Vallandigham  is  not  "in  gaol" 
at  all — and  never  has  been.  But  suppose  this  were  otherwise  : 
what  did  Congress  intend  by  "  color  of  authority "  as  distin- 
guished from  authority  itself?  I  answer  that  it  is  a  distinction 
between  appearance  and  reality :  the  two  are  outwardly  alike ; 
but  one  is  unlawful,  and  the  other  is  lawful.  But,  objects  Mr. 
Perry,  you  deny  that  this  arrest  was  made  by  "  authority  "  of 
the  United  States.  Yes,  sir,  I  do.  The  United  States  have  no 
such  real  authority,  and,  therefore,  can  impart  none  to  General 
Burnside  or  any  other  man,  soldier  or  civilian,  officer  or  plain 
individual.  If  so,  argues  Mr.  Perry,  you  must  observe  the  rule 
of  pleading  in  confession  and  avoidance  ;  you  must  assign  to  Gen- 
eral Burnside  a  colorable  title,  although  a  fictitious  one,  and  then 
avoid  his  proceedings  by  an  allegation  of  some  fact  consistent 
with  the  title  so  assigned.  Well,  sir,  I  have  done  that.  I  assign 
him  the  title  of  a  Major-General  commanding  this  Department ; 
in  virtue  of  which  title,  he  may  arrest  and  imprison,  without  war- 
rant, any  soldier  or  enlisted  officer.  But  that  title  gives  him  no 
authority  to  arrest,  imprison,  or  even  command,  a  citizen  who  is 
not  in  the  military  service :  as  to  such  persons,  and  all  of  them, 
his  title  is  fictitious — and  for  the  reason  that  his  assumption  of 
authority  over  them  is  unlawful.  Thus,  while  imputing  color  to 
his  proceedings,  as  those  of  a  Major-General  in  the  army  of  the 
United  States,  I  avoid  them  (I  mean,  sir,  in  a  legal  sense)  by 
the  allegation  that  Mr.  Vallandigham  is  not  a  soldier,  nor  a  mili- 
tary officer,  and  that  he  has  not  been  called  into  the  service  of 
the  United  States  as  a  militiaman. 

Approaching  the  principal  themes  of  Mr.  Perry's  argument, 
I  find  it  rather  difficult  to  persuade  myself  that  all  we  have  heard 
in  fact  proceeded  from  the  lips  of  one  man;  since,  if  I  rightly 
comprehend  the  various   propositions,  half  of  them  completely 
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demolish   the    rest,  and   yet  without   securing   themselves   any 
better  foundation. 

For  example :  the  learned  counsel  deprecates,  "  in  the  inter- 
ests of  mercy,"  a  subjection  of  my  client  to  the  ordeal  of  a 
trial  by  jury,  in  "  such  moments  of  overwhelming  excitement " 
as  the  present,  because  "  no  good  man,"  as  we  are  told,  "  could 
be  impartial,"  and  every  man  "  who  claims  to  be  impartial " 
thereby  "  impeaches  himself."  The  merciful  deduction  from 
which,  one  might  suppose,  would  be  that  the  trial  of  accused  or 
suspected  persons  ought  to  be  postponed  until  more  quiet  times, 
or  guarded,  at  least,  against  every  incentive  to  hatred  and  preju- 
dice. Instead  of  that,  I  had  scarcely  thanked  the  learned  coun- 
sel for  so  humane  a  suggestion,  and  concluded  that  he  would 
certainly  offer  to  release  my  client  on  bail,  or  advise  that  he 
should  be  retained  in  civil  custody  as  a  prisoner  awaiting  trial, 
than  I  heard  his  utter  and  irrevocable  condemnation  pronounced, 
his  guilt  taken  for  granted,  his  character  maligned,  his  courage 
and  his  talents  alike  depreciated,  even  his  eloquence  degraded 
to  the  office  of  eking  out  a  sneer.  And,  all  the  while,  pleading 
to  save  my  client — mark  you ! — from  the  partiality  of  jurors  so 
immaculate  in  patriotism  that  they  would  not  observe  their  oath 
lest  they  should  impeach  themselves,  the  learned  counsel  seemed 
innocently  unconscious  of  the  fact,  proclaimed  in  General  Burn- 
side's  statement,  that  my  client  has  been  tried  already  (if  trial 
you  call  it)  and  sentenced,  perhaps  to  death,  perhaps  to  some 
degree  of  suffering  compared  with  which  death  is  preferable. 
The  learned  counsel  must  pardon  me ;  but,  as  to  my  choice,  the 
utmost  risk  of  unfairness  in  a  jury  would  little  incline  me  to  a 
contest  with  General  Burnside  before  judges,  and  military  judges, 
of  his  OAvn  appointment.  I  have  the  certificate  of  Juvenal  on 
that  subject : 

"  Justissima  centurionum 
Cognitio  est  igitur  de  milite  j  nee  mihi  deerit 
Ultio,  si  justse  defertur  causa  querelas." 

Again :  the  learned  counsel  informs  us  that  "  the  liberty  of 
the  citizen  is  touched  when  he  is  compelled,  either  by  a  sense 
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of  duty  or  by  conscription,  to  enter  the  army."  I  was  not 
aware  of  that :  I  had  supposed — traitorously,  no  doubt,  and  in 
pursuance  of  some  suggestion  from  Jefferson  Davis — that  when 
a  citizen  enlisted  himself  as  a  soldier,  by  his  own  volition, 
induced  thereto  "  by  a  sense  of  duty "  as  distinguished  from 
the  persuasions  of  the  conscription  act,  he  was  exercising  as 
much  liberty  as  a  man  could  well  enjoy.  I  had  supposed,  also, 
and  probably  with  an  equal  degree  of  treason,  that  one  of  the 
rights  of  an  American  citizen,  being  thus  an  essential  part  of 
his  liberty,  was  to  serve  in  the  militia  when  regularly  called, 
and  assist  in  defending  the  republic.  I  imagined  that  I  had  read 
something  of  the  kind  in  the  Constitution  of  the  United  States.* 
But  now,  sir,  inasmuch  as  I  have  heard  "  a  solemn  accord  of 
voices  rising  from  the  graves "  of  its  founders,  and  likewise 
heard,  through  Mr.  Perry,  "  the  response  of  the  loyal  and  true 
friends  of  liberty  everywhere,"  I  shall  correct  my  erroneous 
impressions,  and  probably  console  myself  with  the  virtues  of  a 
commutation.  To  pause  here  would  be  ingratitude  to  the  learned 
counsel :  he  has  told  me  of  injuries  which  I  never  suspected. 
"  The  liberty  of  the  citizen  is  touched  when  he  is  forbidden  to 
pass  the  lines  of  any  encampment."  I  supposed,  inasmuch  as 
General  Burnside  has  no  right  to  enter  my  house  without  my 
consent,  or  by  special  authority  of  law,  that  so,  without  his  con- 
sent, or  some  such  authority,  I  had  no  right  to  intrude  into  the 
precincts  of  his  encampment ;  but  we  learn  more  as  we  live 
longer.  Listen,  therefore,  to  something  else  :  "  The  liberty  of 
the  citizen  is  touched  when  he  is  forbidden  to  sell  arms  and 
munitions  of  war,  or  to  carry  information,  to  the  enemy."  I 
thought  these  were  crimes — overt  acts  of  treason  as  defined  in 
the  Constitution  of  the  United  States :  if  they  form  any  part 
of  my  liberty,  as  the  learned  counsel  pretends,  I  will  surrender 
that  part  to  General  Burnside  without  the  slightest  compunction. 
Mr.  Perry  then  adds  an  expression  of  surprise  that  we  should 


*  Second  Amendment. — "A  well-regulated  militia  being  necessary  to  the  security 
of  a  free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed." 
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"  ever  "  have  "  felt  justified  in  thinking  so  meanly  of  the  people 
of  any  section  of  the  country  as  to  suppose  they  could  be  per- 
suaded their  liberties  were  attacked,  and  yet  not  make  an  ap- 
propriate resistance."  Sir,  is  that  a  strain  from  the  "  solemn 
accord  of  voices "  to  which  our  attention  has  been  called,  or 
a  part  of  the  supposed  speech  of  Jefferson  Davis  ?  I  almost 
fear  to  repeat  it :  I  fear  that  is  treason  implied,  if  not  expressed, 
and  strongly  implied  too,  without  satisfactory  obedience  to  Gen- 
eral Order  No.  38. 

Well,  having  been  thus  newly  instructed  with  regard  to  my 
liberty,  and  to  divers  infractions  thereof  which  I  had  never  im- 
agined, and  being  thus  taunted,  also,  by  Mr.  Perry,  for  want  of 
"appropriate  resistance "  on  that  account,  I  listened  with  un- 
usual interest  and  astonishment.  And  then  followed  questions 
of  this  character : 

"  Have  not  these  baleful  experiments  of  an  unbridled  license  of 
tongue  been  carried  far  enough  ?  May  we  not,  at  length,  cease  to 
trifle,  and  do  what  is  possible  to  check  these  rivers  of  blood  by  ob- 
structing the  head-waters  from  which  they  flow  ?  All  other  experi- 
ments having  failed,  may  we  not,  as  a  last  resort,  listen  to  the  dictates 
of  common  sense?" 

And  so,  instead  of  enjoying  my  new  liberty,  as  Mr.  Perry 
warranted  it,  I  am  not  only  to  lose  that,  but  with  it,  and  for- 
ever, the  liberty  of  which  I  have  been  always  conscious,  and 
which  my  fathers  enjoyed  before  me !  There  must  be  a  bridle 
in  some  man's  mouth — not  to  curb  his  tongue  merely,  as  he  will 
soon  discover,  but  to  enable  another  man,  booted  and  spurred, 
to  mount  upon  his  back  and  ride  him.  The  words  of  our  Con- 
stitution are  too  tame :  these  must  be  expunged,  or  turned  to 
naught,  in  order  that  the  learned  counsel,  transformed  into  a 
Pythia  of  bravest  ecstacy,  and  self-inspired,  may  deliver  us  the 
oracles  of  "  common  sense  "  for  admonition  and  government. 

Once  more.  Mr.  Perry  argues,  upon  detached  sentences  from 
Yattel's  treatise,  that  the  rights  of  public  war,  as  between  two 
nations,  apply  to  the  present  controversy  between  the  Federal 
Government  and  the  people   of  the   States   in  rebellion ;    and 
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thence  adopts  the  conclusion  that  General  Burnside,  as  the  com- 
mander of  an  army,  "in  the  field  of  military  operations,  for  the 
purposes  of  war,  and  in  the  presence  of  the  enemy,"  can  seize 
and  hold,  as  prisoners,  not  only  those  in  arms,  their  assistants 
and  abettors,  but  persons  totally  indifferent,  non-combatants,  and 
even  women  and  children.  Thus,  having  clothed  the  General 
with  a  right  of  arrest  and  imprisonment  purely  belligerent  in 
its  character,  he  transfers  that  right  from  the  presence  of  the 
enemy,  and  from  the  field  of  military  operations,  to  the  peaceful 
cities  of  Dayton  and  Cincinnati,  in  the  State  of  Ohio,  and  would 
exercise  it  here  for  no  purpose  of  war,  but  only  for  the  detec- 
tion and  punishment  of  a  supposed  crime.  Could  any  process 
of  reduction  to  absurdity  be  more  complete?  And  yet,  sir, 
that  is  the  pith  of  the  gentleman's  whole  argumentation :  take 
that  away,  and  nothing  but  words  remain.  It  is  a  right  which, 
as  expounded,  hath  more  changes,  and  in  briefer  time,  than  the 
cloud  respecting  which  Hamlet  and  Polonius  compared  their 
observations. 

But,  granting  it  all,  and  as  the  counsel  has  claimed  it,  what 
then  results  ?  I  answer :  It  results,  inevitably,  that  all  persons 
so  seized,  anywhere,  in  the  exercise  of  a  belligerent  right,  are 
prisoners  of  war.  And,  if  so,  how  is  it  that  my  distinguished 
client,  arrested  as  a  prisoner  of  war,  has  been  arraigned  for 
trial,  as  if  he  were  a  criminal,  before  a  commission  of  officers, 
upon  such  a  charge  and  such  a  specification  as  are  here  exhibited  ? 
Why  is  he  not,  at  least,  allowed  the  privilege  of  parole,  or  of 
being  exchanged,  as  perfectly  as  if  he  had  been  captured  in  arms 
and  upon  a  field  of  battle  ? 

Hardly,  sir,  in  any  place,  does  the  learned  counsel  build  a 
nest  of  excuses  for  his  client — patiently,  anxiously,  and  most 
lovingly,  with  a  twig  chosen  here,  and  a  little  gum  found  there, 
and  with  leaves  from  all  the  trees  of  the  forest — than  the  client 
himself,  with  soldierlike  impatience,  and  somewhat  of  disdain, 
kicks  it  into  a  thousand  fragments. 

And  now,  that  I  may  not  be  under  the  necessity  of  pursuing 
the  devious  path  of  Mr.  Perry's  wandering,  I  will  demonstrate 
a  proposition  which,  if  I   can   establish   it,  destroys   the  whole 
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foundation  of  his  defense,  and  restores  the  case  immediately  to 
the  dominion  of  those  principles  in  regard  to  which  I  have 
already  addressed  the  Court  at  length. 

I  affirm,  then,  distinctly,  that  the  government  of  the  United 
States  can  not  exercise,  and  can  not  claim,  the  rights  of  public 
war  as  against  the  people  of  a  State  in  rebellion ;  in  other 
words,  sir,  it  has,  at  present,  no  belligerent  right  whatsoever. 

I  state  my  proposition  in  the  plainest  as  well  as  the  largest 
possible  terms ;  and  I  intend  to  urge  it,  by  reason  and  by  au- 
thority, to  the  full  scope  of  its  legitimate  consequences.  All 
that  I  ask  of  candid  or  honorable  men  is  to  give  me  their  patient 
attention ;  they  will  not,  I  think,  be  dissatisfied  with  my  con- 
clusions. 

Observe,  once  more,  the  language  of  the  proposition  :  I  say 
that  the  government  can  not  exercise  the  rights  of  public  war. 
I  do  not  say  that  it  can  not  exercise  the  amenities  of  public  war ; 
nor  that  it  is  not,  in  view  of  the  usages  of  civilized  nations,  under 
a  high  moral  obligation  so  to  do.  That  is  what  M.  Vattel  ar- 
gues,  and  what  he  enforces,  ably,  and,  as  I  think,  conclusively, 
in  the  chapter  from  which  Mr.  Perry  has  given  us  a  mutilated 
excerpt.  Let  any  one  read  the  chapter — the  eighteenth  chapter 
of  book  third — and  compare  it  with  the  tenor  of  Mr.  Perry's 
speech.  No  two  things  could  be  more  discordant.  But  to  the 
particular  section  (294th)  of  which  so  little  has  been  quoted, 
and  that  in  a  sense  totally  variant  from  the  author's  intention. 
After  urging  that  although,  in  a  civil  war,  "  one  of  the  parties 
may  have  been  to  blame  in  breaking  the  unity  of  the  State,  and 
resisting  the  lawful  authority,  they,"  the  two  parties,  "  are  not 
the  less  divided  in  fact,"  and  urging,  also,  that  "  they  have  no 
common  superior  "  on  earth,  M.  Vattel  proceeds  : 

"  This  being  the  case,  it  is  very  evident  that  the  common  LAWS  of 
war — those  maxims  of  humanity,  moderation,  and  honor  which  we 
have  already  detailed  in  the  course  of  this  work — ought  to  be  ob- 
served, by  both  parties,  in  every  civil  war.  For  the  same  reasons 
which  render  the  observance  of  these  maxims  a  matter  of  obligation 
between  State  and  State,  it  becomes  equally  and  even  more  necessary 
in  the  unhappy  circumstance  of  two  incensed  parties  lacerating  their 
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common  country.  Should  the  sovereign  conceive  lie  has  a  right  to 
hang  up  his  prisoners  as  rebels,  the  opposite  party  will  make  reprisals. 
If  he  does  not  religiously  observe  the  capitulations,  and  all  other  con- 
ventions made  with  his  enemies,  they  will  no  longer  rely  on  his  word. 
Should  he  burn  and  ravage,  they  will  follow  his  example.  The  war 
will  become  cruel,  horrible,  and  every  day  more  destructive  to  the 
nation." 

M.  Vattel  then  takes  notice  of  the  atrocities  practiced  by  both 
parties,  Catholics  and  Protestants,  during  the  religious  wars  of 
France,  and  thus  concludes : 

"  At  length  it  became  necessary  to  relinquish  those  pretensions  to 
judicial  authority  over  men  who  proved  themselves  capable  of  sup- 
porting their  cause  by  force  of  arms,  and  to  treat  them  not  as  crimi- 
nals, but  as  enemies.  Even  the  troops  have  often  refused  to  serve  in 
a  war  wherein  the  prince  exposed  them  to  cruel  reprisals.  Officers 
who  had  the  highest  sense  of  honor,  though  ready  to  shed  their  blood 
in  the  field  of  battle  for  his  service,  have  not  thought  it  any  part  of 
their  duty  to  run  the  hazard  of  an  ignominious  death.  Whenever, 
therefore,  a  numerous  body  of  men  think  they  have  a  right  to  resist 
the  sovereign,  and  feel  themselves  in  a  condition  to  appeal  to  the 
sword,  the  war  ought  to  be  carried  on  by  the  contending  parties  in 
the  same  manner  as  by  two  different  nations ;  and  they  ought  to  leave 
open  the  same  means  for  preventing  its  being  carried  to  outrageous 
extremities,  and  for  the  restoration  of  peace." 

M.  Vattel  then  says  that  a  sovereign,  if  at  length  completely 
victorious,  can  punish  the  rebels,  as  such,  or  as  many  of  them 
as  he  sees  fit;  adding,  however,  that  an  amnesty  is  usual,  and 
fully  explaining  that  subject. 

But  in  this,  obviously,  the  rights  of  war,  except  as  to  the 
combatants  in  arms,  are  not  at  all  considered:  it  is  merely  a  dis- 
course as  to  the  manner  in  which  hostilities  ought  to  be  con- 
ducted, and  whether  humanely  or  otherwise.  In  order  to  ascer- 
tain the  rights  of  public,  just,  or  solemn  war — for  it  has  all 
these  titles  of  description — we  must  ascertain  what  such  a  war 
is.  It  commonly  begins  by  a  declaration  of  defiance ;  as  in  the 
Constitution  of  the  United  States,  article  first,  section  eighth, 
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power  is  conferred  on  Congress  "  to  declare  war."    And  Grotius 
saith : 

"  But,  that  this  war  be  called  jusfc,  it  is  not  enough  that  it  is  made 
between  sovereigns,  but,  as  we  have  heard  before,  it  must  be  publicly 
denounced,  and  that  so  publicly  that  both  parties  may  have  equal 
knowledge  of  it."  (Treatise  on  the  Rights  of  War  and  Peace,  Book 
III,  ch.  3,  sec.  5.) 

Again : 

"  By  the  law  of  nations,  a  public  denunciation  is  required  in  all 
cases,  as  to  those  peculiar  effects  of  a  just  war,  if  not  on  both  sides,  yet 
on  one."     (Sec.  6.) 

Vattel  speaks  in  the  same  manner,  book  third,  chapter  fourth. 
Why  such  a  declaration,  and  what  are  the  "peculiar  effects" 
of  a  "  just "  or  "  solemn  "  war  ?     Grotius  will  answer : 

"  War  denounced  against  a  sovereign  is  presumed,  also,  to  be  de- 
nounced against  ALL  his  subjects,  allies,  and  adherents.  And  this  our 
modern  lawyers  mean  when  they  say :  A  prince  being  defied,  all  his 
adherents  are  defied.  For,  to  denounce  war  they  call  diffidare,  to  bid 
defiance,  which  is  to  be  understood  of  that  very  war  which  is  made 
upon  him  against  whom  it  was  to  be  proclaimed."  (Book  III,  ch.  3, 
sec.  9.) 

Or,  as  more  distinctly  expressed  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  Rapid,  (8  Cranch,  155) : 

"  In  the  state  of  war,  nation  is  known  to  nation  only  by  their  avowed 
exterior,  each  threatening  the  other  with  conquest  or  annihilation. 
The  individuals  who  compose  the  belligerent  States  exist,  as  to  each 
other,  in  a  state  of  utter  occlusion.  If  they  meet,  it  is  only  in  combat." 
(Pp.  160,  161.) 

Again : 

"  The  whole  nation  are  embarked  in  one  common  bottom,  and  must 
be  reconciled  to  submit  to  one  common  fate.  Every  individual  of  the 
one  nation  must  acknowledge  every  individual  of  the  other  nation  as  his 
own  enemy,  because  the  enemy  of  his  country."     (P.  161.) 
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The  case  of  Touteng  v.  Hubbard,  (3  Bos.  &  Puller,  291,)  affords 
a  clear  illustration.  That  was  an  action  by  the  owners  of  a 
Swedish  vessel  against  a  British  subject  for  not  employing  it  as 
stipulated  in  a  written  agreement.  The  defendant  had  chartered 
the  vessel  to  proceed  from  London  to  Ponte  del  Gada,  in  the 
island  of  St.  Michael's,  and  there  receive  a  cargo  of  fruit,  and 
bring  the  same  to  London.  The  vessel  started  on  her  voyage, 
and  was  driven  back  to  Ramsgate  by  contrary  winds  :  while  there, 
on  the  15th  of  January,  1801,  an  embargo  was  laid,  by  the 
British  Government,  on  all  Swedish  vessels  in  British  ports. 
This  vessel  was  detained,  by  the  embargo,  until  the  19th  of 
June,  1801,  and  was  then  released:  whereupon  the  master 
tendered  to  make  the  voyage  to  St.  Michael's ;  but,  as  the  fruit- 
season  there  was  over,  the  defendant  declined  his  offer. 

The  Court  of  Common  Pleas  gave  judgment  against  the  plain- 
tiffs: 

1.  Because  the  embargo  was  a  hostile  act. 

2.  Because,  being  an  act  of  the  British  Government,  the  Courts 
of  Great  Britain  were  under  obligation  to  maintain  the  justice 
of  it,  and  to  hold  that  Sweden  had  committed  some  aggression 
of  which  retaliation,  by  laying  an  embargo,  was  the  necessary 
consequence. 

3.  Because  the  fault  of  the  government  of  Sweden  was,  in  such 
circumstances,  the  fault  of  the  plaintiffs,  personalty,  as  Swedish 
subjects.  ' 

Lord  Alvanley,  C.  J.,  delivered  the  opinion  of  the  Court 
after  advisement : 

"  There  may  be  no  great  reason  why  one  British  subject  should 
not  insure  another  against  the  effects  of  an  embargo  laid  on  by  the 
British  Government ;  the  policy  of  the  State  is  not  concerned  in  pre- 
venting such  an  insurance.  But  the  case  is  very  different  where  the 
embargo  is  laid  on  by  way  of  hostility  and  reprisal  against  foreign 
subjects.  All  the  cases  admit  that  where  a  party  has  been  disabled 
from  performing  his  contract  by  his  own  default,  it  is  not  competent 
to  him  to  allege  the  circumstances  by  which  he  was  prevented  as 
an  excuse  for  his  omission.  May  not  the  loss  which  the  present 
plaintiff  has  sustained  be  considered,  in  a  political  point  of  view,  as 
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arising  from  his  own  default  ?  He  undertook  to  proceed  with  all 
convenient  speed ;  and,  if  he  had  loitered,  it  would  have  been  an 
answer  to  this  action.  Then,  must  not  every  subject  of  the  Swedish 
State  be  answerable  for  what  we  must  consider  as  an  act  of  aggression 
on  the  part  of  his  sovereign  ?  Perhaps,  if  the  embargo  had  been 
laid  on  by  a  third  State,  it  might  only  have  produced  a  suspension  of 
the  contract,  upon  the  principle  that  the  impossibility  of  proceeding 
had  not  arisen  from  the  default  of  the  Swedish  captain.  But  here  the 
impossibility  has  arisen  from  an  act  of  the  British  State,  to  which  all 
his  majesty's  subjects  are  parties,  occasioned  by  an  act  of  the  Swedish 
Court,  to  which  all  the  subjects  of  Sweden  are  parties. "     (P.  302.) 

To  the  same  effect,  in  principle,  are  the  cases  reported  under 
the  title  of  Conway  v.  Gray,  (10  East,  536.*) 

Now.  sir,  is  it  contended  that  such  enmity  prevails,  and  rightly 
prevails,  as  an  obligation  of  law,  between  every  man,  woman,  and 
child,  white  and  black,  in  the  eleven  States  which  have  seceded, 
upon  one  side,  and  every  man,  woman,  and  child,  upon  the 
other  side,  in  the  States  which  have  not  seceded?  If  so,  then, 
whether  secession  was  constitutional  or  unconstitutional,  it  has 
at  length  attained  the  dignity  of  an  acknowledged  fact.  There 
is  no  escaping  this  conclusion  :  it  ensues,  immediately,  as  soon 
as  the  government  of  the  United  States,  by  exercising  the  rights 
of  a  belligerent,  assumes  the  existence  of  war  between  the  Con- 
federate States,  so  called,  and  itself.  Belligerent  rights  attend 
war ;  and  war  presupposes  two  hostile  sovereigns  or  nations. 
Is  the  government  of  the  Confederate  States  entitled  to  the 
attributes  of  sovereignty?  Does  it  represent  a  nation?  If  so, 
why  talk,  any  longer,  of  rebellion  or  of  rebels  ? 

I  bid  the  learned  counsel  to  beware.  They  are  treading  on 
most  perilous  ground.  In  their  undue  haste  to  discover  some 
pretext  for  the  oppression  of  Mr.  Vallandigham,  they  have 
abandoned — utterly  abandoned — the  sole  argument  by  which  the 
cause  of  our  Federal  Government  stands  this  day  supported  in 
arms. 

And  what  of  those  "  Union  men"  described  by  one  of  the 


*  See,  also,  Usparicba  v.  Noble,  13  East,  332.     Mennett  v.  Bonham,  15  East,  477. 
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learned  counsel  (Mr.  Perry)  as  appealing  to  us,  and  uttering 
"  weak  prayers  "  for  our  success,  even  in  the  darkest  corners  of 
Confederate  dominion  ?  Does  he  mean  to  say  that,  in  addition 
to  their  sufferings  at  home,  in  addition  to  the  enmity  of  the 
rebels  in  martial  array,  he  and  I  are  also  their  enemies,  and 
under  the  highest  obligation  of  duty,  as  patriots,  to  intensify 
their  afflictions  ?  If  so,  how  can  the  gentleman  speak  kindly 
of  them,  as  he  has  done,  without  committing  that  very  offense 
with  which,  in  all  the  sentences  of  his  speech,  Mr.  Yallandig- 
ham  is  falsely  charged  ?  On  the  other  hand,  if  they  are  not  our 
enemies,  but  legally,  as  in  fact,  our  friends,  how  can  it  be  said 
that  every  citizen  of  South  Carolina,  or  of  Georgia,  for  example, 
is  at  war  with  every  citizen  of  Ohio  and  of  Indiana  ? 

Recollect,  sir,  that  I  am  speaking  of  this  question  from  our 
point  of  observation,  and  not  from  the  point  assumed  and,  at 
present,  occupied  by  the  authorities  of  the  eleven  States  which 
have  seceded.  They  claim  to  be  no  longer  citizens  of  the  United 
States,  or  subject  to  the  government  acknowledged  by  us ;  they 
claim  to  have  established  a  new  sovereignty,  or  aggregation  of 
sovereignties,  by  the  title  of  the  Confederate  States  of  America; 
they  claim  to  be  of  a  different  nation,  altogether,  from  the  nation 
of  which  the  State  of  Ohio  is  an  integer.  They  do  not  deny, 
or  even  question,  the  sovereignty  of  the  United  States — intend- 
ing by  that  title,  however,  only  the  States  which  have  not 
seceded.  They  profess  to  regard  our  Federal  Government  as 
the  government  of  a  foreign  and  a  hostile  nation.  They 
have  declared  war  against  us — just,  solemn.,  public  wTar — by  a 
formal  act  of  their  Congress,  at  Montgomery,  Alabama,  in  April, 
1861.  As  they  view  the  question,  consequently,  and  according 
to  the  terms  of  their  argument,  each  citizen  of  the  United  States 
is  at  enmity  with  each  citizen  of  the  Confederate  States ;  and  it 
is  in  virtue  of  the  existence  of  a  public  war,  as  they  claim  this 
to  be,  that  they  claim  and  exercise  belligerent  rights.  I  shall 
not  insist  on  the  lawfulness  of  their  proceedings  ;  but  I  affirm 
that  they  are  consistent,  and  that  such  proceedings  conform, 
logically,  to  the  premises  which  they  assume,  and  which  we 
controvert  as  well  in  argument  as  by  the  force  of  arms. 
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Nor  am  I  speaking  of  the  question  as  other  nations — England, 
France,  and  Denmark,  for  example — have  chosen  to  view  it. 
They  accord  to  the  government  of  the  Confederate  States  all 
the  rights  of  a  belligerent  power ;  and  this  they  can  do,  by  the 
law  of  nations,  without  a  formal  acknowledgment  of  its  sover- 
eignty or  national  independence.  We  behaved  in  like  manner 
while  Spain  was  endeavoring  to  subdue  her  rebellious  provinces 
in  South  America;  and  our  Supreme  Court  maintained,  on 
several  occasions,  the  rightfulness  of  such  behavior.  (U.  S.  v. 
Palmer,  3  Wheaton,  610;  Divina  Pastora,  4  Wheaton,  52;  San- 
tissima  Trinidad,  7  Wheaton,  283,  284.)  But  foreign  nations 
are  not,  like  ourselves,  constrained  to  the  necessity  of  a  preor- 
dained position:  foreign  nations  may  acknowledge  the  independ- 
ence of  the  Confederate  States  at  any  time,  or,  as  a  lower 
degree  of  the  same  authority,  acknowledge  their  belligerent 
character.  It  is  a  question  of  inexorable  logic  with  us;  but  it 
is  a  question  of  mere  discretion,  or  even  caprice,  with  others. 

In  my  opinion,  therefore,  no  government  can  be  at  war  with 
its  own  subjects.  To  allege  that,  is  to  allege  a  self-contradiction. 
Subjects  may  rebel  against  their  government,  and  the  govern- 
ment may,  if  it  can,  suppress  their  rebellion.  No  matter  how 
fierce  the  controversy,  or  how  nearly  soever  it  may  assume  the 
lineaments  or  dimensions  of  war,  it  is  rebellion — armed  insur- 
rection— and  nothing  else.  We  often  speak  of  it  as  a  "  civil" 
war ;  but  that  title  has  no  legal  signification,  and  involves  no 
belligerent  right.  M.  Vattel  admits  this,  distinctly,  except  in 
cases  where  the  "  State  "  is  dissolved.  (Book  III,  ch.  18,  sec. 
295.)  We  can  not  acknowledge  that  to  be  our  case,  at  present, 
unless  we  acknowledge  the  death  of  that  Union  for  the  sake  of 
which  we  have  taken  up  arms,  and  in  the  very  name  of  which 
we  are  now  contending  with  secessionists  and  rebels. 

War,  as  I  have  said,  means  war  publicly  declared.  It  begins 
with  formal  defiance.  But  how  can  a  government  defy  its  own 
subjects?  It  would  thereby,  and  at  once,  discharge  them  of 
allegiance. 

The  learned  counsel  for  the  defendant,  therefore,  must  abandon 
their  whole  argument — every  material  proposition  in  it — or  else 
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they  must  declare  that  the  Confederate  States  have  achieved 
independence,  attained  sovereignty,  and  are  entitled  to  recogni- 
tion as  a  separate  nation. 

I  may  be  asked,  however,  if  I  mean  to  affirm  that  belligerent 
rights  pertain  exclusively  to  war,  or  a  state  of  hostility,  between 
two  sovereigns.  I  do,  sir ;  I  mean  precisely  that.  Belligerent 
rights  are  the  correlatives  of  belligerent  duties ;  and  both  de- 
pend on  the  premises  already  established — on  the  fact  that,  in 
time  of  war,  every  subject  of  one  nation  is  at  personal  enmity 
with  every  subject  of  the  hostile  nation.  Let  us  hear  what 
Chancellor  Kent  has  to  say : 

"  When  war  is  duly  declared,  it  is  not  merely  a  war  between  this 
and  the  adverse  government  in  their  political  characters.  Every  man 
is,  in  judgment  of  law,  a  party  to  the  acts  of  his  own  government; 
and  a  war  between  the  governments  of  two  nations  is  a  war  between 
all  the  individuals  of  the  one,  and  all  the  individuals  of  which  the 
other  nation  is  composed.  Government  is  the  representative  of  the 
will  of  all  the  people,  and  acts  for  the  whole  society.  This  is  the 
theory  in  all  governments  ;  and  the  best  writers  on  the  law  of  nations 
concur  in  the  doctrine  that  when  the  sovereign  of  a  State  declares  war 
against  another  sovereign,  it  implies  that  the  whole  nation  declares 
war,  and  that  all  the  subjects  of  the  one  are  enemies  to  all  the  sub- 
jects of  the  other.  Very  important  consequences,  concerning  the  obli- 
gations of  subjects,  are  deducible  from  this  principle."  (1  Kent's 
Com.  55.) 

What  the  "  consequences  >  are,  I  shall  by  and  by  demonstrate  : 
my  purpose,  at  present,  is  to  direct  your  Honor's  attention  to 
the  fact  that  they  result  entirely,  and  exclusively,  from  the  state 
of  enmity,  as  individuals,  between  all  the  subjects  of  one  nation 
and  all  the  subjects  of  another.  Until  that  foundation  be  laid, 
by  reason  of  the  existence  of  just,  solemn,  or  public  wTar,  no 
superstructure  of  "consequences"  can  possibly  arise.  (Grotius  : 
Book  III,  ch.  4,  sec.  1.) 

The  "  consequences "  are,  as  Chancellor  Kent  proceeds  to 
enumerate,  those  rights  and  those  duties  which  are  known  as 
belligerent   rights    and   belligerent  duties.     I  will  reverse  the 
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order   in    which   he   has    considered   them.     As    to   belligerent 
duties : 

1.  The  subjects  of  one  hostile  nation  can  not  "adhere"  to  the 
cause  of  the  opposing  nation  by  giving  "  aid  and  comfort"  to  its 
government  or  its  armed  forces.  What  is  meant  by  those  words, 
" aid  and  comfort"  I  have  defined  already,  in  defining  overt 
acts  of  treason.  Suffice  it,  as  I  then  proved,  that  mere  words 
are  not  sufficient. 

2.  The  subjects  of  one  belligerent  can  not  trade,  or  have 
any  commercial  intercourse,  with  the  subjects  of  the  other  bellig- 
erent, except  in  virtue  of  a  license  from  their  own  government. 

They  can  not,  without  such  license,  bring  into  their  own 
country,  even  by  means  of  a  neutral  ship,  goods  purchased  in 
the  country  of  the  enemy  after  a  declaration  of  war.  (Potts  v. 
Bell,  8  Term  Rep.  548.) 

They  can  not,  without  license,  send  a  vessel  to  the  enemy's 
country  for  the  purpose  of  bringing  away  such  of  their  property 
as  happened  to  be  there  at  the  time  when  war  was  declared. 
(The  Rapid,  8  Cranch,  155.) 

"  The  interdiction,"  says  Chancellor  Kent,  "flows  neces- 
sarily from  the  principle  already  stated — that  a  state  of  war 
puts  all  the  members  of  the  two  nations,  respectively,  in  hostility 
to  each  other"     (1  Com.  66.) 

But,  obviously,  the  principle  leads  much  further  than  this. 
"  It  is  lawful,"  says  Grotius,  "  for  one  enemy  to  hurt  another, 
both  in  person  and  goods ;  not  only  for  him  that  makes  war  on 
a  just  account,  and  does  it  within  those  bounds  which  are  pre- 
scribed by  the  law  of  nature,  as  we  have  said  in  the  beginning 
of  this  book,  but  on  both  sides,  and  without  distinction;  so  that 
he  can  not  be  punished  as  a  murderer,  or  a  thief,  though  he  be 
taken  in  another  prince's  dominions ;  neither  can  any  make  war 
upon  him  barely  upon  this  account.  And  in  this  sense  we  are 
to  take  S  alius t :  By  the  right  of  war,  all  things  are  lawful  to  the 
conqueror"     (Book  III,  chap.  4,  sec.  3,) 

"  This  right  of  license,"  he  adds,  "is  of  a  large  extent;  for  it 
reaches  not  only  those  who  are  actually  in  arms,  and  the  subjects  of 
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the  prince  engaged  in  war ;  but,  also,  all  those  who  reside  within  his 
territories — as  may  appear  from  that  form  in  Livy  :  Let  him,  and  all 
that  live  within  his  country,  be  our  enemies.  And  no  wonder,  since  we 
may  apprehend  damage  from  them,  which,  in  a  war  long  and  general, 
is  enough  to  justify  the  right  here  spoken  of;  otherwise  than  in  re- 
prisals, which,  as  I  have  said,  were  first  introduced  after  the  manner 
of  taxes  laid  for  the  payment  of  public  debts.  Wherefore,  no  marvel 
if,  as  Baldus  observes,  this  license  in  war  be  much  greater  than  that 
in  reprisals.  And,  without  doubt,  strangers  that  come  into  an  enemy's 
country,  after  a  war  is  proclaimed  and  begun,  are  liable  to  be  treated 
as  enemies."     (Sec.  6.) 

"Such  as  are  natural  subjects  of  the  enemy,  if  we  respect  only 
their  persons,  may,  in  all  places,  be  assaulted ;  because,  as  we  have 
shew'd  already,  when  war  is  proclaimed,  it  is  done  against  a  prince 
and  his  people  in  the  form  of  denunciation.  So,  in  the  decree  against 
King  Philip,  They  did  will  and  command  thatioar  should  be  denounced 
against  him,  and  the  Macedonians  under  his  dominion.  And  he  that 
is  an  enemy  may,  by  the  law  of  nations,  be  assaulted  everywhere. 

They  may,  then,  lawfully  be  killed  in  their  own  country,  in  the 
enemy's  country,  in  a  desert  that  belongs  to  nobody,  or  on  the  sea. 
But,  that  we  may  not  kill  or  plunder  them  in  a  peaceable  country, 
proceeds  not,  from  their  own  persons,  but  from  the  right  of  that  prince 
in  whose  dominions  they  are."     (Sec.  8.) 

He  admits  that  such  license  also  extends,  in  strictness  of  au- 
thority, to  the-  cases  of  women  and  children  (as  my  learned  op- 
ponents claim)  and  of  captives,  of  suppliants  in  battle,  of  those 
who  surrender  without  condition,  and  of  hostages.  In  modern 
times,  however,  these  are  generally  regarded  as  cases  of  excep- 
tion. 

Other  belligerent  rights  are  of  the  same  nature,  and  depend 
on  the  same  principle : 

1.  The  right  of  confiscating  the  property  of  alien  enemies. 

2.  The  right  to  blockade  the  ports  of  a  hostile  country. 

3.  And  the  right  to  detain,  as  a  prisoner  of  war,  without  spe- 
cific accusation,  or  intention  of  trial,  any  subject  of  the  enemy, 
whether  captured  in  battle  or  otherwise. 

These,  I  say,  are  belligerent  rights ;  they  are  defined  by  the 
law  of  nations,  and,  except  confiscation,  require  no  statute. 
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Our  act  of  Congress  approved  July  17,  1862,  is  not  a  law  of 
confiscation,  but  of  penal  forfeiture. 

And  so,  a  vessel  seized  by  authority  of  the  act  approved  July 
13,  1861,  can  not  be  prize  of  war.  It  is  only  seized  in  the  ex- 
ercise of  a  municipal,  and  not  of  a  belligerent  right.  (Rose  v. 
Himely,  4  Cranch,  241 ;  St.  Jago  de  Cuba,  9  Wheaton,  409.) 

In  truth,  as  demonstrated  by  Chief-Justice  Marshall,  in  the 
case  of  the  Antelope,  (10  Wheaton,  66,  67,)  no  nation  can  add 
to,  or  subtract  from,  the  general  law  of  nations.  "Each  legis- 
lates for  itself;  but  its  legislation  can  operate  on  itself  alone." 
(P.  122.) 

Does  it  follow,  from  what  I  have  said,  that  the  government  of 
the  United  States  can  not  subdue  a  rebellion  by  the  force  of 
arms  ?  No,  sir ;  it  does  not  follow.  The  government  has  ample 
authority  in  such  cases.  The  government  needs,  for  that  pur- 
pose, no  belligerent  right,  nor  any  assistance  from  the  law  of 
nations.  The  government  needs  only  to  pursue  the  path  of  the 
Constitution — a  path  so  plain  that  statesmen  of  ordinary  ex- 
perience and  tolerable  ability  have  no  excuse  for  supposing  that 
war  and  rebellion  are  equivalents,  or  attended  by  consequences 
of  the  same  legal  importance. 

I  put  aside,  as  wholly  inapplicable,  the  power  of  Congress  "to 
declare  war."  Instead  of  that,  I  take  (first)  its  power  "  to  pro- 
vide for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions."  Under  this 
authority,  on  the  28th  of  February,  1795,  Congress  enacted  a 
law  of  which  I  will  read  the  second  and  third  sections  : 

Sec.  2.  "  That  whenever  the  laws  of  the  United  States  shall  be  op- 
posed, or  the  execution  thereof  obstructed,  in  any  State,  by  combina- 
tions too  powerful  to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings,  or  by  the  powers  vested  in  the  marshals  by  this  act,  it 
shall  be  lawful  for  the  President  of  the  United  States  to  call  forth  the 
militia  of  such  State,  or  of  any  other  State  or  States,  as  may  be  neces- 
sary, to  suppress  such  combinations,  and  to  cause  the  laws  to  be  duly 
executed ;  and  the  use  of  the  militia  so  to  be  called  forth  may  be  con- 
tinued, if  necessary,  until  the  expiration  of  thirty  days  after  the  com- 
mencement of  the  then  next  session  of  Congress." 
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Sec.  3.  u  Provided,  always,  and  he  it  further  enacted,  That  when- 
ever it  may  be  necessary,  in  the  judgment  of  the  President,  to  use  the 
military  force  hereby  directed  to  be  called  forth,  the  President  shall 
forthwith,  by  proclamation,  command  such  insurgents  to  disperse, 
and  retire  peaceably  to  their  respective  abodes,  within  a  limited 
time.'' 

The  clause  of  the  Constitution  which  I  have  quoted  was 
necessary  in  order  that  Congress  might  authorize  the  militia  of 
the  several  States  to  be  called  into  the  Federal  service;  but 
presupposed,  evidently,  that  the  government  of  the  United  States 
could  employ  for  the  same  purposes,  and  at  discretion,  the  offi- 
cers and  men,  whether  of  the  land  or  the  naval  forces,  whom  it 
had  appointed  or  enlisted  by  their  voluntary  engagement.  For 
the  Constitution  had  empowered  Congress,  in  the  same  article 
and  section,  to  raise  and  support  armies,  to  provide  and  main- 
tain a  navy,  and  to  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces.  And  in  article  fourth,  sec- 
tion fourth,  we  find  this  obligation : 

'  The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
republican  form  of  government ;  and  shall  protect  each  of  them 
against  invasion,  and,  on  application  of  the  legislature,  or  of  the 
executive  (when  the  legislature  can  not  be  convened,)  against  domes- 
tic violence." 

And  this,  finally,  in  article  sixth : 

"  This  Constitution  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land ;  and  the  judges  in  every  State  shall  be  bound 
thereby,  any  thing  in  the  constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding. 

"  The  senators  and  representatives  before  mentioned  [in  Congress] 
and  the  members  of  the  several  State  legislatures,  and  all  executive 
and  judicial  officers,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by  oath  or  affirmation  to  support  this  Consti- 
tution." 
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Accordingly,  on  the  3d  of  March,  1807,  Congress  enacted : 

"  That,  in  all  cases  of  insurrection,  or  obstruction  to  the  laws,  either 
of  the  United  States,  or  of  any  individual  State  or  territory,  where  it 
is  lawful  for  the  President  of  the  United  States  to  call  forth  the 
militia  for  the  purpose  of  suppressing  such  insurrection,  or  of  causing 
the  laws  to  be  duly  executed,  it  shall  be  lawful  for  him  to  employ, 
for  the  same  purposes,  such  part  of  the  land  or  naval  forces  of  the 
United  States  as  shall  be  judged  necessary,  having  first  observed  all 
the  prerequisites  of  the  law  in  that  respect." 

These  were  the  acts  of  Congress  in  existence  at  the  time 
when  Fort  Sumter  was  besieged,  assaulted,  and  captured.  On 
the  15th  of  April,  1861,  President  Lincoln  made  proclamation 
commencing  thus  : 

"Whereas  the  laws  of  the  United  States  have  been  for  some  time 
past,  and  now  are,  opposed,  and  the  execution  thereof  obstructed,  in 
the  States  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi, 
Louisiana,  and  Texas,  by  combinations  too  powerful  to  be  suppressed 
by  the  ordinary  course  of  judicial  proceedings,  or  by  the  powers 
vested  in  the  marshals  by  law : 

"  Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United 
States,  in  virtue  of  the  power  vested  in  me  by  the  Constitution  and  the 
laws,  have  thought  fit  to  call  forth,  and  hereby  do  call  forth,  the 
militia  of  the  several  States  of  the  Union,  to  the  aggregate  number 
of  seventy-five  thousand,  in  order  to  suppress  said  combinations,  and 
to  cause  the  laws  to  be  duly  executed." 

I  will  not  read  the  entire  proclamation ;  but  these  two  para- 
graphs are  very  important : 

"  I  deem  it  proper  to  say  that  the  first  service  assigned  to  the  forces 
hereby  called  forth  will  probably  be  to  repossess  the  forts,  places,  and 
property  which  have  been  seized  from  the  Union ;  and,  in  every  event, 
the  utmost  care  will  be  observed,  consistently  with  the  objects  afore- 
said, to  avoid  any  devastation,  any  destruction  of  or  interference  with 
property,  or  any  disturbance  of  peaceful  citizens,  in  any  part  of  the 
country 


218  APPLICATION   FOR 

"  And  I  hereby  command  the  persons  composing  the  combinations 
aforesaid  to  disperse,  and  retire  peaceably  to  their  respective  abodes, 
within  twenty  days  from  this  date." 

Evidently,  at  that  time,  President  Lincoln  did  not  imagine 
that  he  was  declaring  war.  He  had  not  found  it  necessary  to 
consult  VatteFs  treatise,  nor  to  concern  himself,  in  any  degree, 
with  the  law  of  nations.  He  was  proceeding  in  strict  conformity 
with  the  Constitution  of  the  United  States  and  with  the  several 
acts  of  Congress  which  I  have  read.  And,  so  far  from  claim- 
ing any  right  to  confiscate  the  property  of  a  citizen — even  of  a 
rebel  in  arms — or  any  right  (as  Mr.  Perry  now  claims)  to  arrest, 
detain,  and  imprison  at  will  non-combatants,  the  aged,  the  sick, 
the  women,  the  children,  Mr.  Lincoln  promised  that,  "  in  every 
event"  there  should  be  no  "interference  with  property"  and  no 
"  disturbance  of  peaceful  citizens  "  anywhere. 

Half  a  million  of  men  arose,  with  one  accord,  upon  hearing 
that  proclamation ;  and  millions  more,  if  necessary,  would  have 
followed  them.  The  voice  of  controversy  was  no  longer  heard; 
past  differences  of  opinion  were  laid  aside  as  if  by  unanimous 
agreement.  It  ceased  to  be  a  question  how  the  terrible  exigency 
had  come  upon  us,  or  what  man,  or  body  of  men,  ought  chiefly  to 
be  censured.  The  President  was  speaking  in  the  very  words 
of  the  Constitution  and  the  law ;  and  all  the  people  made  affec- 
tionate obeisance. 

I  need  not  pursue  the  comparison  of  that  time  with  the  pres- 
ent ;  suffice  it  that  no  misfortune,  how  grievous  soever,  can 
cause  the  hearts  of  a  patriotic  people  to  despond.  It  is  the 
extravagance  of  your  "  war  power  "  which  wrought  this  appall- 
ing calamity,  and  has  reduced  you  to  the  necessity  of  conscrip- 
tion— your  pretended  exercise  of  belligerent  rights,  not  only  in 
the  States  where  rebellion  exists,  but  throughout  the  land — your 
confiscations  by  executive  will,  and  without  even  the  form  of  a 
statute — your  arbitrary  arrests,  imprisonments,  searches,  and 
seizures — your  mock-trials  by  military  commissions — your  as 
sumption  of  despotic  power  called  martial  law. 

But,  exclaims  Mr.  Perry,  can  not  General  Burnside  command 
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the  soldiers  under  him  to  fire  upon  the  rebels,  and  kill  them? 
Undoubtedly ;  such  killing  is  not  murder,  or  even  manslaughter, 
but  justifiable  homicide.  So,  if  rioters  do  not  disperse  after 
proclamation,  or,  as  it  is  sometimes  called,  reading  of  the  riot 
act,  the  sheriff  may  order  his  assistants,  whether  those  assistants 
be  soldiers  or  mere  citizens,  to  fire  and  to  kill.  And  even  if  a 
bystander  should  be  slain,  although  innocent  of  any  participa- 
tion in  the  riot,  it  is  excusable  homicide  as  to  him ;  for  he 
ought  to  have  gone  away,  at  once,  when  commanded. 

Well,  inquires  Mr.  Perry,  if,  instead  of  killing  a  rebel  in  battle, 
or  while  otherwise  promoting  the  rebellion,  General  Burnside 
should  take  him  prisoner,  and  bring  him  into  the  State  of  Ohio, 
would  that  rebel  be  entitled  to  a  discharge  by  writ  of  Habeas 
Corpus  ?  No,  sir,  certainly  not.  But,  quoth  Mr.  Perry,  he  was 
arrested  without  a  warrant.  Yes  ;  but  he  was  arrested  on  view, 
and  in  the  act  of  committing  treason.  I  have  explained  that, 
fully,  in  my  former  speech. 

A  prisoner  charged  with  treason,  or  any  other  capital  offense, 
under  the  laws  of  the  United  States,  can  not  be  admitted  to 
bail  except  by  the  Circuit  or  District  Court,  or  some  judge 
thereof;  and  only  in  cases  where  the  proof  is  not  evident,  nor 
the  presumption  great.  Such  a  prisoner,  consequently,  would 
not  be  entitled  to  bail.  There  is  another  reason.  The  fact  that 
an  insurrection  exists,  sufficient  to  require  the  assistance  of  the 
army  or  the  militia  to  suppress  it,  indicates  that  the  ordinary 
course  of  judicial  proceeding  is  interrupted ;  otherwise,  there 
would  have  been  no  occasion  for  the  use  of  military  power,  or 
for  the  President's  proclamation.  Undoubtedly,  therefore,  until 
M  the  ordinary  course  of  judicial  proceedings  "  can  be  resumed, 
a  prisoner  taken  in  arms,  or  engaged  in  assisting  the  rebels, 
may  be  detained  in  custody ;  but  as  soon  as  he  can  be  brought 
to  trial,  in  the  "  ordinary  "  manner,  he  must  be.  That  will  de- 
pend on  the  time  at  which  the  usual  authority  of  the  Circuit 
Court  is  restored  in  the  particular  district  where  the  crime  of 
treason  was  committed.  Or,  even  if  exchanged,  or  discharged  on 
parole,  by  the  President's  order,  that  will  not  prevent  an  ar- 
rest and  trial  of  the  prisoner,  in  due  course  of  law,  after  the 
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rebellion  has  been  suppressed.  Such  cases,  however,  are  seldom 
prosecuted;  an  amnesty  becomes  indispensable. 

But,  argues  Mr.  Perry,  it  may  be  advisable  to  arrest  a  non- 
combatant  in  some  State  where  insurrection  and  rebellion  exist. 
Well,  possibly  that  is  so  ;  it  is  an  act  to  be  avoided,  but  it  may 
be  necessary,  or  at  least  advisable,  in  particular  circumstances. 
Of  course,  the  judicial  authority  having  been  overthrown,  and 
the  military  power  called  into  action  for  that  reason,  and  that 
alone,  it  is  idle  to  speak  of  arresting  with  warrant ;  for  there 
would  be  no  authority  in  the  district  from  which  a  warrant 
could  proceed.  The  officer  must  act  at  his  peril ;  just  as  a  naval 
officer  would  act  with  regard  to  the  search  or  seizure  of  a  vessel 
on  the  high  seas.  This  subject  has  been  discussed  frequently 
in  our  negotiations  with  the  British  Government ;  and  the  rule, 
as  we  understand  it,  and  as  we  have  always  maintained  it,  in 
America,  depends  on  very  plain  principles.  The  officer  who 
arrests,  or  searches,  or  seizes,  at  his  own  discretion,  acts,  as  I 
have  said,  at  his  peril ;  that  is  to  say,  he  will  be  amenable  for 
all  the  consequences.  The  act  is  a  trespass ;  of  that,  I  sup- 
pose, there  can  be  no  doubt.  If  it  should  prove  to  be  a  justi- 
fiable arrest,  or  search,  or  seizure,  on  account  of  crime  really 
committed,  or  about  to  be  committed,  the  trespass  would  be  of 
little  consequence.  But  if  the  party  arresting,  or  searching,  or 
seizing,  acted  wantonly,  or  without  probable  cause,  a  jury  must 
award  compensation,  and  even  exemplary  damages. 

These  considerations,  however,  can  not  apply  to  districts  in 
which  no  insurrection  or  rebellion  prevails,  and  where  no  such 
combinations  ever  existed  as  alone  would  authorize  the  Presi- 
dent of  the  United  States  to  intervene. 

And  here  I  must  call  your  Honor's  attention,  particularly,  to 
the  language  of  the  act  approved  February  28,  1795,*  as  well 
as  to  the  language  of  the  President's  proclamation,  April  15, 1861. 
Observe,  then,  that  the  President  is  authorized  to  call  forth  the 
militia  (or,  by  the  act  of  March  3,  1807,  employ  the  land  and 


*  The  act  of  July  29,  1861,  employs  the  same  language,  and,  therefore,  does  not 
require  any  special  notice. 
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naval  forces)  only  in  case  the  laws  of  the  United  States  are 
opposed,  or  their  execution  obstructed,  in  a  State,  r  by  combina- 
tions too  powerful  to  be  suppressed  by  the  ordinary  course  of 
judicial  proceedings,  or  by  the  powers  vested  in  the  marshals." 
And  the  military  power  is  to  be  used  only  "  to  suppress  such 
combinations,  and  to  cause  the  laws  to  be  duly  executed?'  Presi- 
dent Lincoln's  proclamation  follows  this  language  closely,  and 
in  some  places  literally. 

The  power  of  a  marshal  is  to  summon  the  bystanders  to  his 
assistance  in  executing  a  writ;  so  that,  really,  the  two  alterna- 
tives are  equivalent. 

It  must  follow,  unquestionably,  from  this  language,  and  from 
the  whole  tenor  of  the  statute,  that  whenever,  in  any  State, 
"the  ordinary  course  of  judicial  proceedings,"  together  with  the 
power  of  the  marshal  to  summon  bystanders  to  his  assistance, 
is  quite  sufficient  to  put  down  all  opposition,  and  to  execute  the 
laws  of  the  United  States,  the  President  has  no  authority  to 
call  forth  the  militia,  or  to  use  the  land  or  the  naval  forces. 
Then  how  can  he  employ  the  one  or  the  other,  I  would  ask,  in 
a  State  where  the  laws  of  the  United  States  never  have  been 
opposed  at  all,  nor  their  execution  obstructed  or  resisted  in  any, 
even  the  slightest,  degree  ?  Sir,  it  is  too  plain  a  thing  to  be 
argued.  The  President  has  no  such  authority ;  and,  certainly, 
his  subordinates,  civil  or  military,  have  none. 

The  District  Attorney  seems  to  suppose  that  creating  the 
*  Department  of  the  Ohio  "  has  some  legal  significance.  Speak- 
ing of  the  President,  he  says  that  "  it  became  necessary  to  sub- 
divide the  country  into  military  departments  in  order  that  his 
great  duty  of  preserving,  protecting,  and  defending  the  Consti- 
tution might  be  faithfully  and  effectively  performed."  Well,  sir, 
the  President  has  no  right  even  to  preserve,  protect,  or  defend  the 
Constitution  in  any  other  manner  than  as  prescribed  by  the  Con- 
stitution and  by  the  acts  of  Congress  made  in  pursuance  of 
it ;  and  neither  the  Constitution  nor  any  act  of  Congress  pro- 
vides for  such  military  departments.  Nor  did  the  President 
create  them :  they  were  created  by  the  General  commanding  the 
army,  and  for  his  own  official  convenience.     He  can  alter  them? 
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and  he  does  alter  them,  as  often  as  he  may  choose.  Such  depart- 
ments have  existed  ever  since  we  had  an  army,  and  have 
extended  over  the  whole  territory  of  the  United  States.  Ohio 
was  in  the  Department  of  the  East,  commanded  by  General 
Wool,  before  the  beginning  of  this  rebellion ;  she  has  been 
attached  first  to  one  department,  and  then  to  another,  since  that 
event.  The  subdivision  has  no  civil  importance :  its  military 
effect  is  to  give  the  command  of  certain  troops,  within  certain 
limits,  to  a  particular  officer.  Appointing  a  colonel  to  a  regi- 
ment, or  a  captain  to  a  company,  has  the  very  same  effect. 

I  agree  with  Mr.  Attorney  that  the  President  is  the  exclusive 
judge  of  the  exigency  contemplated  by  the  act  of  1795  :  that  is 
the  intention  of  the  statute,  and  that  was  decided,  exactly,  in  the 
case  of  Martin  v.  Mott,  (12  Wheaton,  19.)  It  is  an  authority 
conferred  by  law ;  and  it  must  be  exercised  according  to  law. 
And  what  does  the  law  require  ?  It  requires  the  President  to 
issue  a  proclamation ;  and  that  proclamation  must  specify  the 
State  in  which  an  insurrection  or  rebellion  exists,  and  must  com- 
mand the  insurgents  to  disperse  and  retire  peaceably  to  their 
abodes.  The  President  has  complied  with  the  law  in  this 
respect :  he  has  specified  by  proclamation,  from  time  to  time,  the 
several  States  in  rebellion ;  but  he  has  never  specified  Ohio,  nor 
authorized  the  employment  of  military  power  in  substitution  for 
"  the  ordinary  course  of  judicial  proceedings  "  within  her  limits. 
And  now  I  turn  upon  Mr.  Attorney  with  the  proposition  to 
which  he  and  I  have  agreed,  and  with  the  decision  of  the  Su- 
preme Court  to  which  we  have  both  referred.  If,  as  we  agree, 
the  President  is  the  exclusive  judge  of  the  exigency  contem- 
plated by  the  act  of  February  28,  1795,  how  happens  it,  when 
HE  has  decided  that  the  militia  shall  not  be  called  forth,  nor  the 
land  or  the  naval  forces  employed,  to  suppress  an  insurrection  in 
Ohio,  that  General  Burnside  undertakes  at  pleasure,  by  promul- 
gating General  Order  No.  38,  to  reverse  the  President's  decision? 

Perhaps  it  is  upon  the  marvelous  suggestion  of  that  "  Mili- 
tary Dictionary"  which  Mr.  Perry  commended  to  us.  Your 
Honor  will  observe  that  while  Mr.  Perry  has  little  respect  for 
the  opinions  of  judges,  English  or  American,  ancient  or  modern, 
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although  delivered  on  solemn  argument,  and  after  a  deliberate 
examination  of  precedents  and  principles ;  while  he  cares  noth- 
ing, absolutely  nothing,  for  such  venerable  authors  as  Coke,  and 
Hale,  and  Foster,  and  Blackstone,  he  has  dealt  largely,  and  with 
implicit  faith,  in  dictionaries,  cyclopedias,  and,  probably,  in  al- 
manacs— at  all  events,  sir,  in  books  of  the  newest  coinage,  pub- 
lished yesterday,  or  the  day  before,  by  God  knows  whom,  or  to 
serve  what  especial  purpose.  Halleck  and  Benet  may  come  to 
be  great  names  in  the  law,  or  in  constitutional  history — as  they 
will  be,  doubtless,  when  General  Order  No.  38,  "Head-quarters 
Department  of  the  Ohio,"  has  at  length,  and  completely,  effaced 
the  words  of  the  Convention  at  Philadelphia,  in  September, 
1787 — but  Mr.  Perry  must  pardon  us  for  a  little  while,  and,  at 
least,  until — 

"  Those  rugged  names  to  our  like  mouths  grow  sleek, 
That  would  have  made  Quintilian  stare  and  gasp." 

But  to  the  "  Dictionary  "  in  question.  Here  is  a  paragraph 
containing  two  sentences,  or  thereabout,  which,  if  they  declare 
the  law,  or  any  thing  like  the  law,  may  enable  Mr.  Attorney  to 
answer  me : 

"  With  regard  to  the  requisition  of  military  aid  by  the  civil  magis- 
trate, the  rule  seems  to  be  that  when  once  the  magistrate  has  charged 
the  military  officer  with  the  duty  of  suppressing  a  riot,  the  execution 
of  that  duty  is  wholly  confided  to  the  judgment  and  skill  of  the  mili- 
tary officer,  who  thenceforward  acts  independently  of  the  magistrate 
until  the  service  required  is  fully  performed.  The  magistrate  can  not 
dictate  to  the  officer  the  mode  of  executing  the  duty ;  and  an  officer 
would  desert  his  duty  if  he  submitted  to  receive  any  such  orders 
from  the  magistrate.  Neither  is  it  necessary  for  the  magistrate  to 
accompany  the  officer  in  the  execution  of  his  duty.  The  learning  on 
these  points  may  be  gathered  from  the  charge  of  Mr.  Justice  Little- 
dale  to  the  jury,  in  the  trial  of  the  Mayor  of  Bristol  for  breach  of 
duty  in  not  suppressing  the  riots  at  that  city  in  1831." 

All  which,  translated  into  plain  English,  means  that  when  a 
civil  magistrate  has  called  upon  a  military  officer  to  assist  him 
in  executing  his  duty,  the  military  officer  at  once  becomes  the 


224  APPLICATION   FOR 

principal  instead  of  an  assistant,  and  may  even  treat  the  com- 
mands of  the  magistrate  with  contempt.  I  need  not  say,  in  the 
hearing  of  so  many  of  my  brethren,  that  such  is  not,  and  never 
was,  the  law.  As  for  the  instruction  of  Mr.  Justice  Littledale, 
in  the  case  of  the  Mayor  of  Bristol,  the  author,  if  he  ever  read 
that  instruction,  has  grossly  misconceived  it.  One  complaint 
against  the  Mayor  was  that,  "  upon  being  requested  to  ride 
along  with  Major  Beckwith,"  who  commanded  the  dragoons,  and 
was  ordered  to  charge  the  mob,  "  he  did  not  do  so."  And  Mr. 
Justice  Littledale  told  the  jury  that  the  Mayor,  being  a  civilian, 
and,  for  aught  that  appeared,  an  unskillful  horseman,  was  under 
no  obligation  to  ride  with  cavalry  in  a  charge.  That  is  the 
only  point  of  his  instruction  which  the  "  Dictionary "  has  cor- 
rectly stated. 

It  has  been  claimed,  also,  that  inasmuch  as  General  Burnside 
is  responsible  to  the  President  of  the  United  States,  as  his  mil- 
itary superior,  and  inasmuch  as  the  President  has  charged  him 
with  the  fulfillment  of  very  important  duties  connected  with  the 
suppression  of  the  rebellion,  he  is  not  amenable  to  the  process 
of  this  Court.  Indeed,  sir,  it  has  been  plainly  said — although 
with  a  disclaimer  of  authority  from  General  Burnside  on  the 
subject — that  the  writ  of  Habeas  Corpus,  if  issued,  will  not  be 
obeyed. 

As  to  the  first  point,  luckily,  the  Supreme  Court  has  given  it 
a  decisive  and  most  comprehensive  answer.  I  read  from  the 
opinion  pronounced  in  the  case  of  Kendall  v.  The  United  States? 
(12  Peters,  612,  613)  : 

"  It  was  urged,  at  the  bar,  that  the  Postmaster-General  was  alone 
subject  to  the  discretion  and  control  of  the  President  with  respect 
to  the  execution  of  the  duty  imposed  upon  him  by  this  law;  and  this 
right  of  the  President  is  claimed  as  growing  out  of  the  obligation 
imposed  upon  him  by  the  Constitution  to  take  care  that  the  laws  be 
faithfully  executed.  This  is  a  doctrine  that  can  not  receive  the  sanction 
of  this  Court.  It  would  be  vesting  in  the  President  a  dispensing 
power  which  has  no  countenance  for  its  support  in  any  part  of  the 
Constitution,  and  is  asserting  a  principle  which,  if  carried  out,  in  its 
results,  to  all  cases  falling  within  it,  would  be  clothing  the  President 
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with  a  power  entirely  to  control  the  legislation  of  Congress,  and  par- 
alyze the  administration  of  justice. 

"  To  contend  that  the  obligation  imposed  on  the  President  to  see 
the  laws  faithfully  executed,  implies  a  power  to  forbid  their  execution, 
is  a  novel  construction  of  the  Constitution,  and  entirely  inadmissible." 

As  to  the  rest,  I  can  not  believe  that  General  Burnside  will 
adopt  any  such  course  as  his  counsel  seem  disposed  to  recom- 
mend. So  gallant  an  officer  as  he  has  been  represented  should 
only  wish  to  be  told,  by  competent  judicial  authority,  what  the 
laws  of  his  country  demand.  He  can  not  excuse  himself,  any 
more  than  could  the  vilest  felon  dragged  to  the  bar  of  this  Court 
for  sentence,  by  asseverating  a  private  sense  of  duty  toward  God 
or  his  own  conscience.  How  will  General  Burnside  go  forth 
to  attack  and  slay  rebels  in  arms  for  the  purpose  of  opposing 
and  obstructing  the  execution  of  the  laws,  and  that  by  means  of 
combinations  too  powerful  to  be  suppressed  by  the  ordinary 
course  of  judicial  proceedings,  after  he  shall  have  set  an  example, 
in  his  own  person,  and  by  the  assistance  of  the  troops  under  his 
command,  of  recklessly  and  forcibly  contemning,  opposing,  and 
obstructing  the  ordinary  course  of  judicial  proceedings  in  the 
Southern  District  of  Ohio,  and,  thereby,  of  trampling  the  Con- 
stitution and  the  laws  of  the  United  States  under  his  feet ! 

May  it  please  your  Honor !  I  have  spoken  more  fully  than  I 
intended  on  several  subjects,  and  must,  therefore,  omit  the  con- 
sideration of  others  suggested  by  the  counsel  for  the  defendant. 
I  will  at  once  proceed  to  the  alleged  authority  of  General 
Burnside  to  enforce,  with  or  without  a  proclamation,  what  is 
usually  described  as  martial  law.  "Lucus  A  non  lucendo." 
For,  as  we  are  told  by  Lord  Chief- Justice  Hale,  and,  after  him,, 
by  Mr.  Justice  Blackstone,  martial  law  is,  "  in  truth  and  reality," 
no  law.  (1  Black.  Com.  413,  414.)  Mr.  Perry  carps  at  their 
declaration,  but  I  do  not  see  that  he  has  attained  any  other  re- 
sult. A  military  commander  who  presumes  to  govern  by  martial 
law,  so  called,  thereby  ordains,  in  the  place  of  law,  the  mere 
dictates  of  his  own  will.  It  is  an  assumption  at  once  autocratic,, 
arbitrary,  and  irresponsible.  He  threatens  with  a  sword  in  his 
hand;  and  thus  he  governs  by  the  sword,  and  according  to  his 
15 
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pleasure.  You  can  make  nothing  else  of  it ;  no,  sir,  not  if  a 
thousand  volumes  had  been  written  to  explain  it,  or  excuse  it, 
or  (if  that  be  possible)  to  justify  it. 

Mr.  Perry  would  fain  argue  that  a  commander,  in  the  exer- 
cise of  such  authority,  is,  nevertheless,  "limited  and  restrained." 
And  by  what  ?  You  shall  hear:  "If  he  push  beyond  the  rights 
of  war,  the  laws  of  war  do  not  'protect  him."  Ah !  I  can  under- 
stand that  in  the  case  of  a  commander  enforcing  martial  law 
(as,  by  the  usages  of  war,  he  may)  in  another  country  than  his 
own.  He  is  then  a  conqueror,  and,  ex  vi  termini,  a  lord  and 
master  absolute.  But  Mr.  Perry's  claim  is  that  General  Burn- 
side  has  conquered  us,  his  own  countrymen,  and  that  for  no  fault 
which  we  have  committed,  but  because  others,  in  other  States, 
and  far  distant,  have  chosen  to  rebel.  If  this  be  constitutional, 
as  Mr.  Perry  asserts,  what  need  has  General  Burnside  of  pro- 
tection against  us?  Of  what  could  we  complain — or  to  whom? 
Mr.  Perry  tells  us  that  we  are  not  only  prostrate,  but  helpless, 
and  helpless  forever ;  that  we  have  no  right  of  resistance,  not 
even  the  poor  privilege  of  criticism.  Restraint,  forsooth !  To 
say  that,  is  to  add  the  shame  of  insult  to  the  pain  of  injury. 
But,  "  in  applying  those  laws,  he,"  the  conqueror,  "  is  further 
restrained  by  a  sense  of  propriety  and  duty."  Indeed !  And 
was  there  ever  a  tyrant,  in  all  the  tide  of  time,  as  to  whom 
such  restraint  did  not  likewise  exist  ?  "  He  acts  in  peril  of  the 
disapprobation  of  higher  authority,  who  may  displace  him,  or,  in 
some  cases,  impeach  him."  But  suppose  the  higher  authority— 
as,  for  example,  the  President  of  the  United  States — will  not 
displace  him,  and  does  not  disapprove  his  conduct.  Suppose 
he  is  acting  in  the  interest  of  the  President,  and  for  the  promo- 
tion of  the  President's  own  scheme.  Impeach  the  President ! 
0  yes,  sir,  undoubtedly — if  he  will  be  kind  enough  to  allow 
that.  "  In  peril  of  the  disapprobation  of  the  Supreme  Being." 
All  men,  in  all  possible  circumstances,  encounter  that  peril  ; 
but  I  never  heard  it  suggested  as  a  substitute  for  the  security 
of  a  written  constitution,  or  of  well-defined  laws.  "And  of  his 
countrymen."  What  chance  have  his  countrymen — what  chance 
can   they  have — -for  calling  him  to   an   account  ?     Their  lives, 
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their  liberty,  their  property — so  Mr.  Perry  insists — are  at  his 
absolute  disposition ;  and  he  can,  if  he  will,  keep  them  in  that 
degraded  estate  forever.  I  do  not  marvel  that  the  very  name 
of  Peace  should  be  distasteful  to  men  possessed  of  such  au- 
thority, and  able  to  exercise  it,  constitutionally,  so  long  as  War 
continues.  Can  we  hope  for  peace,  on  any  terms,  while  such 
authority  is  admitted  ?  No,  sir,  never — never  !  What  man,  of 
his  own  accord,  will  abdicate  power  so  cheaply  attained,  and, 
withal,  so  vast  and  irresistible  ?  Power  which  can  perpetuate 
itself  without  any  effort !  Power  which  may  even  be  transmitted, 
like  an  imperial  diadem,  to  son  from  sire  !  Power  from  the  do- 
minion of  which  there  is  no  peaceful  deliverance  on  earth ! 

I  intend  no  personal  disrespect  to  Mr.  Perry,  nor  to  his  as- 
sociate, the  District  Attorney,  when  I  express  my  utter  abhor- 
rence of  the  doctrines  to  which  they  have,  on  this  occasion,  lent 
the  aid  of  their  names  and  their  abilities.  But,  sir,  I  can  not 
say  less — I  can  not — than  that  the  advocacy  of  such  doctrines, 
as  I  understand  them,  is  a  crime  against  the  character  of  our 
profession,  a  crime  against  the  justice  of  mankind,  a  crime 
against  the  rights  of  all  ages.  My  learned  opponents  now  have 
the  distinction  of  being  the  first  lawyers,  in  America,  by  whom 
those  doctrines  ever  were  maintained  in  a  court  of  civil  judica- 
ture. And  General  Halleck — who,  as  I  understand,  is  also  a 
lawyer — has  written  the  first  book,  and,  so  far  as  I  am  advised., 
the  only  book,  in  the  English  language,  affirming  the  right  of 
any  government,  except  an  absolute  monarchy,  to  put  its  own 
subjects  under  the  dominion  of  martial  law. 

Such  was  not  the  opinion  of  the  military  profession  in  the 
United  States  until  the  time  of  this  rebellion.  Major  O'Brien, 
a  gallant  officer  and  distinguished  in  the  battle  of  Buena  Vista, 
where  he  was  wounded,  in  his  Treatise  on  American  Military 
Laws  and  the  Practice  of  Courts-martial,  observes : 

"Many  erroneous  notions  and  much  unfounded  prejudice,  in  regard 
to  military  institutions,  have  arisen  from  confounding  military  with 
martial  law.  The  popular  opinion  seems  to  be  that  these  are  but 
two  names  for   the   same   code.     Nothing   can  be   further  from  the 
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truth.  Military  law  is  a  digested  system  of  enactments,  carefully  made 
and  deliberately  confirmed  by  the  supreme  legislative  authority  of 
the  commonwealth,  and  published  for  the  observance  of  a  body  known 
to  the  Constitution,  and  created  and  sustained  like  any  other  execu- 
tive organ  of  the  country.  Martial  law  is  something  very  different 
from  this.  As  Blackstone  very  truly  remarks,  it  is,  in  fact,  no  law. 
It  is  an  expedient  resorted  to  in  times  of  public  danger,  similar,  in 
its  effects,  to  the  appointment  of  a  dictator.  The  General  or  other 
authority  charged  with  the  defense  of  a  country,  proclaims  martial 
law.  By  so  doing,  he  places  himself  above  all  law.  He  abrogates 
or  suspends,  at  his  pleasure,  the  operation  of  the  law  of  the  land.  He 
resorts  to  all  measures,  however  repugnant  to  ordinary  law,  which  he 
deems  best  calculated  to  secure  the  safety  of  the  State  in  the  immi- 
nent peril  to  which  it  is  exposed.  Martial  law,  being  thus  vague  and 
uncertain,  and  measured  only  by  the  danger  to  be  guarded  against, 
exists  only  in  the  breast  of  him  who  proclaims  and  executes  it.  It 
is  contained  in  no  written  code.  It  bears,  therefore,  no  analogy 
whatever  to  military  law,  and  should  ever  be  carefully  distinguished 
from  it.  Despotic  in  its  character,  and  tyrannical  in  its  application, 
it  is  only  suited  to  those  moments  of  extreme  peril  when  the  safety 
and  even  existence  of  a  nation  depend  on  the  prompt  adoption  and 
unhesitating  execution  of  measures  of  the  most  energetic  character. 
That  such  cases  do  arise,  all  history  attests ;  and  that  popular  gov- 
ernments are  illy  calculated  to  meet  them,  it  would  be  vain  to  deny. 
At  such  periods,  republics  especially  require  some  prompt  mode  of 
suddenly  drawing  out,  and  instantaneously  applying,  the  whole  ener- 
gies of  the  people.  From  this  principle  of  self-preservation,  the 
Constitution  of  the  United  States  has  wisely,  and  indeed  necessarily, 
permitted  the  proclamation  of  martial  law  in  certain  specified  cases 
of  public  danger,  when  no  other  alternative  is  left  to  preserve  the 
State  from  foreign  invasion  or  domestic  insurrection."     (P.  26.) 

The  martial  law  of  which  he  speaks,  as  "  permitted  "  by  the 
Constitution,  is  only  the  suspension  of  the  privilege  of  the  writ 
of  Habeas  Corpus.  We  have  an  act  of  Congress  on  that  subject, 
approved  March  3, 1863  ;  by  means  of  which,  whenever  the  pub- 
lic safety  requires  it,  in  his  opinion,  the  President  of  the  United 
States  can  constitutionally  abridge  the  liberty  of  a  citizen.  He 
is  not  of  opinion  that  the  public  safety  so  requires  at  present, 
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or  lie  would  liave  exercised  the  power  thus  conferred  on  him  by 
law. 

Captain  De  Hart,  another  distinguished  officer  in  the  Mexican 
war,  and  aid  to  General  Scott  for  seven  years,  in  his  Observa- 
tions on  Military  Law  and  the  Constitution  and  Practice  of 
Courts-martial,  says : 

"  Military  law  is  that  branch  of  the  laws  which  respect  military 
discipline,  and  the  government  of  persons  employed  in  military  serv- 
ice. It  is  not  exclusive  of  the  common  law,  for  a  soldier  does  not 
cease  to  be  a  citizen;  on  the  contrary,  he  is  a  citizen  still,  capable 
of  performing  the  duties  of  such,  and  amenable  to  the  jurisdiction 
of  the  civil  courts  for  his  acts  or  conduct  in  that  capacity.  It  is,  in 
fact,  a  rule  superadded  to  the  ordinary  law,  for  regulating  the  citi- 
zen in  his  character  of  soldier. 

"  It  will  be  perceived  that  the  leading  characteristic  of  this  defini- 
tion is  that  military  law  can  not  be  applied  for  the  regulation  of 
the  conduct  of  persons  in  private  or  civil  life.  Nor  does  it  exclude 
the  operation  of  the  common  law  ;  for  although  the  civil  courts  can 
not  take  cognizance  of  military  offenses  as  such,  strictly  speaking, 
yet  the  principle  of  the  superiority  of  the  civil  over  the  military 
authorities  is  clearly  set  forth  by  the  33d  Article  of  War,  and  all 
officers  are  required  thereby  to  deliver  over  offenders  or  accused  per- 
sons to  the  civil  magistrate,  and  to  be  aiding  and  assisting  the  officers 
of  justice  in  apprehending  and  securing  the  person  of  the  accused 
in  order  to  bring  him  to  trial."     (Pp.  16,  17.) 

"  It  must  be  understood,  however,  that  the  term  martial  law  has  a 
different  interpretation  from  that  of  military  law.  Military  law,  as 
has  been  stated  above,  is  a  rule  for  the  government  of  military  persons 
only ;  but  martial  law  is  understood  to  be  that  state  of  things  when, 
from  the  force  of  circumstances,  the  military  law  is  indiscriminately 
applied  to  all  persons  whatsoever."      (P.  17.) 

"How  and  where,  under  particular  conjunctures  of  the  time,  mar- 
tial law  may  be  declared,  and  by  whom,  is  not  here  considered ;  but 
the  proclamation  of  such  a  rule,  within  the  limits  of  the  United 
States,  is  a  very  questionable  proceeding,  and  thought  to  be  an  '  ex- 
crescence '  not  warranted  or  sanctioned  by  any  distemper  of  the  State. 
The  substitution  of  this  power  for  the  civil  courts  subjects  all  per- 
sons to  the  arbitrary  will  of  an  individual,  and  to  imprisonment  for 
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an  indefinite  period,  or  trial  by  a  military  body.  Of  such  high  im- 
portance to  the  public  is  the  preservation  of  personal  liberty,  that 
it  has  been  thought  that  unjust  attacks  even  upon  life  or  property, 
at  the  arbitrary  will  of  the  magistrate,  are  less  dangerous  to  the  com- 
monwealth than  such  as  are  made  upon  the  personal  liberty  of  the 
citizen. 

"  Now,  to  guard  against  such  abuse,  the  Constitution  guarantees 
the  privilege  of  the  writ  of  Habeas  Corpus,  which  it  declares  shall 
not  be  suspended  unless  when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it.  And  the  intervention  of  Congress  is 
necessary  before  such  suspension  can  be  made  lawful.  Such,  too,  is  the 
doctrine  of  the  British  Constitution,  where  the  Crown,  invested  with 
high  prerogatives,  is  yet  most  scrupulously  restricted  in  all  that 
relates  to  the  liberty  of  the  person  of  the  subject.''     (Pp.  17,  18.) 

"  As  tbe  promulgation  and  operation  of  martial  law,  within  the 
limits  of  the  Union,  would  necessarily  be  a  virtual  suspension  of  the 
Habeas  Corpus  writ,  for  the  time  being,  it  would  consequently  appear 
to  stand  in  opposition  to,  or  be  in  conflict  with,  that  provision  of  the 
Constitution  above  cited."     (Pp.  18,  19.) 

He  might  have  assigned  a  reason  much  more  extensive ;  but, 
for  the  present,  this  will  answer.  ■ 

I  have  mentioned  the  doctrine  of  Hale  and  of  Blackstone 
respecting  martial  law.  Sir  Edward  Coke  is  even  more  explicit 
and  decisive  : 

"  If  a  lieutenant,  or  other  that  hath  commission  of  marshall  au- 
thority, in  time  of  peace,  hang  or  otherwise  execute  any  man  by  colour 
of  marshall  law,  this  is  murder ;  for  this  is  against  Magna  Charta,  cap. 
29,  and  is  done  with  such  power  and  strength  as  the  party  can  not 
defend  himself;  and  here  the  law  implieth  malice."     (3  Inst.  52,  53.) 

By  that  phrase,  "  in  time  of  peace"  Coke  means  except  in 
presence  of  the  enemy,  and  while  engaged  in  public  or  actual 
war.  For  he  adds,  immediately,  that  Thomas,  Earl  of  Lancaster, 
"  being  taken  in  an  open  insurrection"  was,  "  by  judgment  of 
marshall  law,"  put  to  death  in  the  14th  year  of  Edward  the 
Second — "  This  was  adjudged  to  be  unlawful/' 

The  famous  statute  of  30  Charles  I,  commonly  called  the  P»  ci- 
tion  of  Rights  and  Liberties  (English  Statutes  at  Large,  vol    7, 
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p.  317,)  to  which  that  monarch  agreed,  and  for  the  violation  of 
which,  afterward,  he  was  beheaded,  speaks  directly  to  this  subject. 
The  preamble  recites  that  "  divers  commissions"  had  been  issued, 
-■  of  late  time,"  under  the  great  seal,  appointing  certain  persons 
"  with  power  and  authority  to  proceed  within  the  land,  according 
to  the  justice  of  martial  law,  against  such  soldiers  or  mariners, 
or  other  dissolute  persons  joining  with  them,  as  should  commit 
any  murder,  robbery,  felony,  mutiny,  or  other  outrage  or  misde- 
meanor whatsoever,  and  by  such  summary  course  and  order  as  is 
agreeable  to  martial  law,  and  as  is  used  in  armies  in  time  of  war, 
to  proceed  to  the  trial  and  condemnation  of  such  offenders,  and 
them  to  cause  to  be  executed  and  put  to  death  according  to  the 
law  martial." 

"  By  pretext  whereof,"  it  is  added,  "  some  of  your  Majesty's  subjects 
have  been,  by  some  of  the  said  commissioners,  put  to  death,  when 
and  where,  if  by  the  laws  and  statutes  of  the  land  they  had  deserved 
death,  by  the  same  laws  and  statutes  also  they  might,  and  by  no  other 
ought  to,  have  been  judged  and  executed." 

Whereupon  the  Petition  demands  : 

"  That  the  aforesaid  commissions,  for  proceeding  by  martial  law, 
may  be  revoked  and  annulled;  and  that,  hereafter,  no  commissions  of 
like  nature  may  issue  forth,  to  any  person  or  persons  whatsoever,  to 
be  executed  as  aforesaid  ;  lest,  by  colour  of  them,  any  of  your  Majes- 
ty's subjects  be  destroyed,  or  put  to  death,  contrary  to  the  laws  and 
franchise  of  the  land."     (Pp.  319,  320.) 

This,  together  with  the  testimony  of  Blackstone  (1  Com.  413, 
414,)  and  of  Lord  Loughborough,  as  hereafter  mentioned,  ought 
to  be  a  sufficient  answer  to  the  assertion  of  General  Halleck 
adopted  by  Mr.  Perry,  that  "  there  are  numerous  instances  in 
which  martial  law  has  been  declared  and  enforced,  in  time  of 
rebellion  and  insurrection,  not  only  in  India  and  British  colonial 
possessions,  but,  also,  in  England  and  Ireland."  Neither  the 
Petition  of  Rights,  nor  the  subsequent  Bill  of  Rights,  1st  William 
and  Mary,  session  second,  chapter  second,  (English  Statutes  at 
Large,  vol.  9,  p.  67,)  extends  to  Ireland.     In  fact,  Ireland  had  a 
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separate  Parliament  at  the  time  (1798)  of  the  only  instance 
specified.  As  to  India  and  the  colonial  possessions,  they  have 
always  been  regarded  as  conquered  countries,  and  not  within  the 
benefit  of  either  of  the  two  great  statutes  I  have  mentioned. 
It  is  true  that  the  Parliament  of  England  has  on  several  occa- 
sions— not  many — suspended  the  privilege  of  the  writ  of  Habeas 
Corpus,  within  that  kingdom,  for  a  limited  time ;  but  it  is  not 
true,  so  far  as  I  have  been  able  to  ascertain,  that  martial  law  has 
ever  been  proclaimed  there,  or  even  attempted,  since  Charles  I 
laid  his  head  on  the  block. 

The  opinion  delivered  by  Lord  Loughborough,  Chief-Justice, 
in  Grant  v.  Gould,  (2  H.  Bla.  69,)  is  very  clear  and  decisive.  He 
said  : 

"  In  the  preliminary  observations  upon  the  ease,  my  brother  Mar- 
shall went  at  length  into  the  history  of  those  abuses  of  martial  law 
which  prevailed  in  ancient  times.  This  leads  me  to  an  observation 
that  martial  law,  such  as  it  is  described  by  Hale,  and  such,  also,  as 
it  is  marked  by  Mr.  Justice  Blachstone,  does  not  exist  in  England  at 
all.  Where  martial  law  is  established  and  prevails,  in  any  country, 
it  is  of  a  totally  different  nature  from  that  which  is  inaccurately 
called  martial  law  merely  because  the  decision  is  by  a  court-martial, 
but  which  bears  no  affinity  to  that  which  was  formerly  attempted  to 
be  exercised  in  this  kingdom  ;  which  was  contrary  to  the  Constitution, 
and  which  has  been  for  a  century  totally  exploded.  Where  martial 
law  prevails,  the  authority  under  which  it  is  exercised  claims  a  juris- 
diction over  all  military  persons  in  all  circumstances.  Even  their 
debts  are  subject  to  inquiry  by  a  military  authority  ;  every  species  of 
offense,  committed  by  any  person  who  appertains  to  the  army,  is  tried, 
not  by  a  civil  judicature,  but  by  the  judicature  of  the  regiment  or 
corps  to  which  he  belongs.  It  extends,  also,  to  a  great  variety  of 
cases,  not  relating  to  the  discipline  of  the  army,  in  those  States  which 
subsist  by  military  power.  Plots  against  the  sovereign,  intelligence 
to  the  enemy,  and  the  like,  are  all  considered  as  cases  within  the  cog- 
nizance of  military  authority." 

Mr.  Perry  objects  that  the  Chief-Justice  confounded  military 
and  martial  law ;  but,  most  clearly,  he  did  not.  He  used  the 
term  "  martial  law  "  to  include  both — as  did  all  writers,  English 
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and  American,  until  within  a  brief  period — but  lie  distinguishes 
the  two  systems  with  great  accuracy  and  distinctness.  And 
the  example  which  he  proceeded  to  give  demonstrates  this : 

"  In  the  reign  of  King  William  there  was  a  conspiracy  against  his 
person  in  Holland,  and  the  persons  guilty  of  that  conspiracy  were 
tried  by  a  council  of  officers.  There  was,  also,  a  conspiracy  against 
him  in  England ;  but  the  conspirators  were  tried  by  the  common  law. 
And,  within  a  very  recent  period,  the  incendiaries  who  attempted  to 
set  fire  to  the  docks  at  Portsmouth  were  tried  by  the  common  law. 
In  this  country,  all  the  delinquencies  of  soldiers  are  not  triable,  as 
in  most  countries  in  Europe,  by  martial  law ;  but,  where  they  are 
ordinary  offenses  against  the  civil  peace,  they  are  tried  by  the  com- 
mon-law courts.  Therefore,  it  is  totally  inaccurate  to  state  martial  law 
as  having  any  place  whatever  within  the  realm  of  Great  Britain" 

The  case  of  Mostyn  v.  Fabrigas  (Cowper,  161),  arose  in  one 
of  the  colonial  possessions,  and  yet  it  amply  vindicates  what  I 
have  said. 

Anthony  Fabrigas  brought  an  action  of  trespass  against  John 
Mostyn  for  an  assault  and  false  imprisonment,  and  for  compell- 
ing him  (the  plaintiff)  to  depart  from  the  island  of  Minorca  to 
Carthagena,  in  Spain,  etc.  The  defendant  pleaded,  in  justifica- 
tion, that  he  was  Governor  of  the  island,  and  invested,  by  the 
King's  letters  patent,  with  "  all  the  powers,  privileges,  and  au- 
thorities, civil  and  military,  belonging  to  the  government  of  the 
said  island,"  etc.  That  the  plaintiff  was  guilty  of  a  riot,  and 
was  endeavoring  to  raise  a  mutiny  among  the  inhabitants ; 
whereupon,  as  Governor  of  Minorca,  "  in  order  to  preserve  the 
peace  and  government  of  the  said  island,"  the  defendant  caused 
him  to  be  arrested,  imprisoned  six  days,  and  then  banished  for 
twelve  months.  The  cause  was  tried  by  Mr.  Justice  Gould  and 
a  jury,  and  the  plaintiff  obtained  a  verdict  for  £3,000  damages 
and  £90  costs. 

The  defendant  was  unable  to  establish,  by  testimony,  his  alle- 
gation that  the  plaintiff  had  endeavored  to  raise  a  mutiny,  or 
had  instigated  a  riot.     But  he  proved: 
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"  That  the  plaintiff  was  a  native  of  Minorca,  and,  at  the  time  of 
seizing,  imprisoning,  and  banishing  him,  as  aforesaid,  was  an  inhabit- 
ant of  and  residing  in  the  Arraval  of  St.  Phillip's,  in  the  said  island : 
that  Minorca  was  ceded  to  the  crown  of  Great  Britain,  by  the  treaty 
of  Utrecht,  in  1713:  that  the  Minorquins  are,  in  general,  governed 
by  the  Spanish  laws,  but,  when  it  serves  their  purpose,  plead  the 
English  laws :  that  there  are  certain  magistrates,  called  the  chief- 
justice  criminal  and  the  chief-justice  civil,  in  the  said  island:  that 
the  said  island  is  divided  into  four  districts  exclusive  of  the  Ar- 
raval of  St.  Phillip's,  which  the  witness  always  understood  to  be 
separate  and  distinct  from  the  others,  and  under  the  immediate  order 
of  the  Governor ;  so  that  no  magistrate  of  Marion  could  go  there  to 
exercise  any  function  without  leave  first  had  from  the  Governor  :  that 
the  Arraval  of  St.  Phillip's  is  surrounded  by  a  line-wall  on  one  side, 
and  on  the  other  by  the  sea,  and  is  called  the  Royalty,  where  the 
Governor  has  greater  power  than  anywhere  else  in  the  island,  and 
where  the  judges  can  not  interfere  but  by  the  Governor's  consent : 
that  nothing  can  be  executed  in  the  Arraval  but  by  the  Governor's 
leave,  and  the  judges  have  applied  to  him  (the  witness)  for  the  Gov- 
ernor's leave  to  execute  process  there:  that  for  the  trial  of  murder 
and  other  great  offenses  committed  within  the  said  Arraval,  upon 
application  to  the  Governor,  he  generally  appoints  the  Assesseur- 
General  of  Mahon,  and,  for  lesser  offenses,  the  Mustastaph  :  and  that 
the  said  John  Mostyn,  at  the  time  of  the  seizing,  imprisoning,  and 
banishing  the  said  Anthony,  was  the  Governor  of  the  said  island  of 
Minorca,  by  virtue  of  certain  letters  patent,"  etc. 

Whereupon,  it  was  insisted  for  the  defendant  that  the  plaintiff 
could  not  maintain  any  action  against  him  on  account  of  his  pro- 
ceedings as  Governor  within  the  Arraval  of  St.  Phillip's  above 
mentioned.  The  Court  of  Common  Pleas  rejected  this  defense, 
and  gave  judgment  upon  the  verdict.  Mostyn  then  sued  out  a 
writ  of  error  from  the  Court  of  King's  Bench ;  and,  after  two  full 
arguments,  by  eminent  counsel,  the  judgment  was  affirmed. 

Lord  Mansfield. — "To  lay  down,  in  an  English  Court  of 

JUSTICE,  SUCH  A  MONSTROUS  PROPOSITION  AS  THAT  A  GOVERNOR,  ACT- 
ING   BY   VIRTUE    OF    LETTERS    PATENT   UNDER   THE    GREAT    SEAL,   IS 
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accountable  only  to  grod  and  his  own  conscience  ;  that  he  is 
absolutely  despotic,  and  can  spoil,  plunder,  and  affect  his 
Majesty's  subjects,  both  in  their  liberty  and  property,  with 
impunity,  is  a  doctrine  that  can  not  be  maintained."  (cowp. 
175.) 

I  have  said  that  a  conqueror  enforces  martial  law  in  the  con- 
quered country ;  but  that  is  because  he  has  necessarily  displaced 
the  hostile  government,  and  is  bound,  therefore,  to  administer  so 
much  of  its  duties  as  relate  to  peace  and  good  order. 

No  military  officer  can  proclaim  martial  law  in  his  own  country, 
except  as  the  constitution  of  the  country  ordains  or  allows.  The 
constitution  of  an  absolute  monarchy  includes  the  right  of  the 
sovereign  to  make,  repeal,  or  suspend,  at  his  pleasure,  any  and 
every  law.  But  our  Constitution  is  of  a  different  character;  and 
the  only  form  of  martial  law  it  will  tolerate  is  that,  in  times  of 
rebellion  and  invasion,  when  the  representatives  of  the  people 
shall  have  declared,  by  statute,  and  in  the  face  of  their  responsi- 
bility to  their  constituents,  that  the  "  public  safety  "  so  requires, 
the  privilege  of  the  writ  of  Habeas  Corpus  may  be  suspended  for 
a  limited  time. 

In  Johnson  v.  Duncan,  (3  Martin,  531,)  Judge  Derbigny  said : 

"  To  have  a  correct  idea  of  martial  law  in  a  free  country,  examples 
must  not  be  sought  in  the  arbitrary  conduct  of  absolute  governments. 
The  monarch  who  unites  in  his  person  all  the  powers,  may  delegate 
to  his  generals  an  authority  as  unbounded  as  his  own.  But  in  a  re- 
public, where  the  constitution  has  fixed  the  extent  and  limits  of  every 
branch  of  the  government  in  time  of  war,  as  well  as  of  peace,  there 
can  exist  nothing  vague,  uncertain,  or  arbitrary,  in  the  exercise  of 
any  authority." 

In  opposition  to  these  authorities,  and  to  the  indisputable 
grounds  of  argument  on  which  they  stand,  the  counsel  for  the 
defendant  have  cited  the  case  of  Luther  v.  Borden,  (7  Howard, 
1.)  decided  by  the  Supreme  Court  of  the  United  States,  at  the 
January  term,  1849.  But  that  case,  when  properly  examined  and 
understood,  gives  them  no  countenance  whatsoever. 
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The  question  whether  a  government  can  prescribe  one  law, 
or  another,  for  its  own  subjects,  is  a  question  which  depends  on 
the  constitution  of  that  particular  government.  In  an  absolute 
monarchy,  as  Judge  Derbigny  has  well  observed,  the  property, 
and  the  liberty,  and  the  life  of  every  subject  are  at  the  discre- 
tion of  the  sovereign.  He  can  grant  privileges,  or  withhold 
them.  He  can  seize  property  and  imprison  persons,  or  even  put 
them  to  death,  as  well  without  a  cause  as  with  one.  The  gov- 
ernment of  an  absolute  monarchy,  therefore,  is  a  government  of 
martial  law  :  it  is  the  very  same  in  principle,  in  effect,  and  in 
modes  of  action.  And  although  an  absolute  monarch  may,  at 
some  former  time,  have  conceded  to  his  subjects,  ever  so  amply 
or  solemnly,  the  right  to  enjoy  the  fruits  of  their  own  labor  and 
skill,  or  the  right  of  dwelling  in  peace,  and  secure  from  arrest 
or  imprisonment  except  in  certain  cases,  and  upon  certain  condi- 
tionSj  or  the  right,  if  you  will,  to  breathe  the  air  of  heaven,  he 
can  at  any  time,  nevertheless,  and  for  any  reason  or  no  reason, 
revoke  his  concession,  and  take  away  those  privileges.  Such 
is  the  law  of  an  absolute  State  ;  such  are  the  terms  of  contract 
as  implied  between  the  subject  and  the  sovereign  in  all  States 
of  that  description.  Charles  the  First  revoked  his  assent  to  the 
Petition  of  Rights  and  Liberties  ;  thus  claiming  the  prerogative 
of  an  absolute  monarch.  More  than  fifty  years  of  disturbance 
ensued — at  times  warlike,  but  as  bloody  in  times  of  peace  as  in 
times  of  war — at  the  end  of  which,  in  1688,  Charles  having  lost 
his  head,  and  his  son,  James  the  Second,  having  fled  into  eternal 
exile,  it  was  acknowledged,  on  all  hands,  that  the  government  of 
England  was  not  an  absolute  monarchy,  but  was  limited,  as  fun- 
damental conditions,  by  the  language  of  Magna  Charta,  of  the 
Statute  defining  Treason,  of  the  Petition  of  Rights  and  Liber- 
ties, of  the  Habeas  Corpus  Act,  and,  finally,  of  the  combined 
Declaration  of  Rights  and  Act  of  Settlement  in  virtue  of  which 
William  and  Mary  ascended  the  throne. 

So,  if  absolute  and  unlimited  power,  as  well  as  supreme  power, 
be  vested  in  a  legislature,  by  the  terms  or  necessary  effect  of 
the  constitution  or  form  of  government  existing  in  any  State, 
the  authority  of  such  legislature  to  abridge  the  rights  and  the 
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liberty  of  its  subjects,  by  means  of  a  proclamation  of  martial 
law,  or  otherwise,  can  not  be  doubted.  It  makes  no  difference 
whether  such  absolute,  unlimited,  and  supreme  power  be  vested 
in  one  man  or  in  five  hundred :  the  authority  is  the  same,  and 
may  be  exercised  as  well  in  the  latter  case  as  in  the  former. 
Madison  repelled  with  scorn  a  mere  suggestion  that  the  govern- 
ment of  the  United  States  could  ever  constitutionally  become  a 
government  of  that  description : 

u  The  accumulation  of  all  powers,  legislative,  executive,  and  ju- 
diciary, in  the  same  hands,  whether  of  one,  a  few,  or  many,  and 
whether  hereditary,  self-appointed,  or  elective,  may  justly  be  pro- 
nounced the  very  definition  of  tyranny.  Were  the  Federal  Consti- 
tution, therefore,  really  chargeable  with  this  accumulation  of  power, 
or  with  a  mixture  of  powers  having  a  dangerous  tendency  to  such 
an  accumulation,  no  further  arguments  would  be  necessary  to  inspire 
a  universal  reprobation  of  the  system."     (Federalist,  No.  47.) 

And  yet,  sir,  it  is  by  imputing  such  a  character  to  the 
government  of  the  United  States,  and  by  such  imputation  only, 
that  General  Halleck  has  arrived  at  the  conclusion  that  the  gov- 
ernment can  proclaim  or  tolerate  martial  law.  "  It  is,"  he  affirms, 
"  a  power  inherent  in  every  government."  It  is  not,  and  can 
not  be.  It  may  or  may  not  exist  as  allowed,  or  as  forbidden, 
by  the  Constitution  or  fundamental  law  of  each  particular  gov- 
ernment. Wherefore,  being  expressly  forbidden  "  within  the 
land"  of  England,  by  the  language  of  the  Petition  of  Rights 
and  Liberties,  it  never  has  been  exercised  within  that  "land" 
since  the  Stuarts  were  driven  into  exile. 

The  government  of  the  United  States  has  no  "  inherent " 
powers — none,  sir,  at  any  time,  in  any  emergency,  for  any  pur- 
pose. It  has  only  the  powers  conferred  by  the  Constitution  as 
the  law  of  its  creation  and  existence — powers  plainly  expressed, 
or  else  necessarily  implied.  For,  in  addition  to  the  fact  that 
the  Constitution  declares  itself  to  be  "  the  supreme  law  op  the 
land  "  at  all  times,  in  all  emergencies,  and  for  all  purposes — as 
well  supreme  in  its  prohibitions  and  in  its  silence,  which  ever 
means  prohibition,  as  in  its  most  plainly  written  grants — we  have 
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these  two  decisive  declarations  added  as  amendments,  and  for 
greater  security,  at  the  first  session  of  the  first  Congress,  and 
subsequently  ratified  by  the  several  States  : 

"  The  enumeration  in  the  Constitution  of  certain  rights 
shall  not  be  construed  to  deny  or  disparage  others  retained 
by  the  people." 

"  The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively  or  to  the  people." 

Away,  then,  with  "  inherent "  powers  !  Away,  also,  with  that 
assumed  right  of  self-defense,  otherwise  than  by  employing  the 
powers  delegated  in  the  Constitution,  and  as  therein  prescribed, 
which  Mr.  Attorney  has  borrowed,  as  he  tells  us,  from  Daniel  S. 
Dickinson.  Sir,  it  was  not  worth  borrowing.  The  Constitution 
declares  in  what  manner,  and  in  what  manner  only,  the  Federal 
Government  shall  defend  itself.  Those  powers,  as  I  have  shown, 
are  ample :  they  require  no  addition  and  no  enlargement ;  but,  if 
there  must  be  addition,  or  any  enlargement,  let  us  resort  to  other 
aids  than  sophistry  and  vague  assertion.  I  appeal,  sir,  to  that 
man  who  was  lifted  by  the  purity  of  his  own  motives,  and  as 
the  reAvard  of  his  faithful  consistency,  to  that  upper  heaven  of 
Patriotism  where  the  voice  of  the  reckless  partisan  is  never 
heard,  and  to  which  the  vapors  of  this  bloody  storm  can  not 
ascend — I  appeal  to  George  Washington  : 

"  It  is  important,  likewise,  that  the  habits  of  thinking,  in  a  free 
country,  should  inspire  caution  in  those  intrusted  with  its  administra- 
tion to  confine  themselves  within  their  respective  constitutional  spheres; 
avoiding,  in  the  exercise  of  the  powers  of  one  department,  to  encroach 
upon  another.  The  spirit  of  encroachment  tends  to  consolidate  the 
powers  of  all  the  departments  in  one,  and  thus  to  create,  whatever 
the  form  of  government,  a  real  despotism.  A  just  estimate  of  that 
love  of  power  and  proneness  to  abuse  it,  which  predominate  in  the 
human  heart,  is  sufficient  to  satisfy  us  of  the  truth  of  this  position. 
The  necessity  of  reciprocal  checks  in  the  exercise  of  political  power, 
by  dividing  and  distributing  it  into  different  depositories,  and  consti- 
tuting each  the  guardian  of  the  public  weal  against  invasions  of  the 
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other,  "has  been  evinced  by  experiments,  ancient  and  modern — some 
of  them  in  our  own  country,  and  under  our  own  eyes.  To  preserve 
them  must  be  as  necessary  as  to  institute  them.  If,  in  the  opinion  of 
the  people,  the  distribution  or  modification  of  the  constitutional 
powers  be  in  any  particular  wrong,  let  it  be  corrected  by  an  amend- 
ment in   the   way  in   which   the   Constitution    designates.     But  let 

THERE  BE  NO  CHANGE  BY  USURPATION  J  FOR  THOUGH  THIS,  IN  ONE 
INSTANCE,  MAY  BE  THE  INSTRUMENT  OF  GOOD,  IT  IS  THE  CUSTOM- 
ARY WEAPON  BY  WHICH  FREE  GOVERNMENTS  ARE  DESTROYED.  THE 
PRECEDENT  MUST,  ALWAYS,  GREATLY  OVERBALANCE,  IN  PERMANENT 
EVIL,  ANY  PARTIAL  OR  TRANSIENT  BENEFIT  WHICH  THE  USE  CAN, 
AT    ANY   TIME,   YIELD." 

These  observations  have  not  led  me  from  the  case  of  Luther 
and  Borden,  but  are  intended  to  preface  my  exposition  of  it. 
They  furnish  us  a  key  to  all  mysteries. 

The  case  was  of  this  description  : 

Luther,  a  citizen  of  Massachusetts,  brought  his  action  of  tres- 
pass against  Borden  and  others,,  citizens  of  Rhode  Island,  in 
the  Circuit  Court  of  the  United  States,  for  breaking  and  enter- 
ing his  house  at  Warren,  on  the  29th  of  June,  1842. 

Observe,  at  the  outset,  that  the  Federal  Courts  obtained  juris- 
diction of  this  controversy,  not  because  it  involved  any  question 
arising  under  the  Constitution  or  laws  of  the  United  States, 
but  solely  on  account  of  the  citizenship  of  the  parties,  and  as  an 
ordinary  action  at  common  law. 

The  defendants  justified,  in  substance,  that  there  was,  at  the 
time,  an  insurrection  of  men  in  arms  to  overthrow  the  govern- 
ment of  the  State  of  Rhode  Island  by  force ;  that,  as  a  measure 
of  defense,  the  Legislature  of  Rhode  Island  had  declared  mar 
tial  law ;  that  the  plaintiff  was  concerned  in  the  insurrection, 
and  that  they  (the  defendants)  were  acting  as  troops  of  the  State, 
under  the  authority  of  the  Legislature  before  mentioned,  in  search- 
ing the  plaintiff's  house  in  order  to  arrest  him. 

It  is  obvious  that  no  question  could  arise,  in  such  a  case, 
respecting  the  Constitution  or  the  laws  of  the  United  States, 
but  only  questions  respecting  the  internal  government  and 
affairs  of   the  State  of  Rhode  Island.      The    issue    which  the 
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plaintiff  sought  to  have  decided  was  whether  a  particular  consti- 
tution had,  or  had  not,  been  adopted  by  the  people  of  that 
State,  in  May,  1842,  so  as  to  supersede  the  form  of  govern- 
ment established  under  a  charter  from  Charles  the  Second,  in 
November,  1663,  and  thence  continued  in  force. 

The  Supreme  Court  of  the  United  States  inclined  to  the 
opinion  that  this  could  not  be,  in  any  circumstances,  a  judicial 
question  ;  but,  granting  it  to  be  such,  the  courts  of  Rhode  Island 
had  finally  and  effectually  determined  it.  And  their  determina- 
tion, inasmuch  as  it  related,  exclusively,  to  the  organization  and 
civil  polity  of  their  own  State,  must,  by  a  rule  of  almost  uni- 
versal application,  long  since  declared,  be  recognized  in  all 
other  courts  of  justice. 

The  same  rule  had  been  pursued  by  the  Senate  of  the  United 

States,   in   deciding  a   contested  election   from   Rhode   Island, 

fifteen  years  before.    The  contestor  (Potter)  alleged  that  the  con- 

testee  (Robbins)  had  been  chosen  by  a  legislature  of  which  all 

the  persons  composing  the  Council,  or  Senate,  continued  to  act 
i 

and  vote,  illegally,  after  their  terms  of  office  had  expired.  The 
report  in  that  case  declares : 

"It  would  seem  to  your  committee  a  very  dangerous  assumption 
of  power  in  one  branch  of  Congress,  or  even  in  every  department  of 
the  general  government  combined,  to  interfere  with  the  internal  reg- 
ulations of  the  State,  and  to  denounce  the  body  by  which  these  laws 
and  resolutions  were  passed  as  a  mere  assemblage  of  citizens  without 
any  public  authority  whatever,  and  not  the  legislature  of  the  State. 
Such  a  power  does  not  belong  to  the  Federal  Government,  and  would, 
if  claimed  and  carried  out  to  its  full  extent,  annihilate  all  the  reserved 
rights  of  the  States.  It  is  a  general  principle  of  national  law,  appli- 
cable to  all  distinct  and  independent  governments,  that  if  there  arise 
any  disputes,  in  a  State,  on  the  fundamental  laws  and  public  admin- 
istration, or  on  the  prerogatives  of  the  different  powers  of  which  it  is 
composed,  it  is  the  business  of  the  State  alone  to  judge  and  determ- 
ine them,  in  conformity  to  its  political  constitution.  No  government 
has  a  right  to  intrude  into  the  domestic  affairs  of  another  State,  and 
attempt  to  influence  its  deliberations  or  to  control  its  action.  This 
principle  is  recognized  in  the   Constitution  of  the  United  States,  by 
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which  the  respective  States  united  and  formed  themselves  into  a  Fed- 
eral Republic.  Conceding,  as  we  feel  bound  to  do,  to  the  State  of 
Rhode  Island,  in  common  with  all  the  other  States  of  the  Union,  the 
power  to  decide  for  itself  all  questions  relating  to  its  domestic  policy, 
there  would  seem  to  be  no  ground  on  which  to  rest  a  doubt  that  she 
has  decided,  in  the  most  solemn  manner,  the  character  and  powers 
of  the  body  by  which  Mr.  Robbins  was  chosen  a  Senator  to  Congress." 

After  establishing  this  point,  in  Luther  v.  Borden,  and  thus 
disposing  of  more  than  half  the  case,  the  Supreme  Court  of  the 
United  States,  in  order  to  illustrate  the  idea  that  such  a  question 
could  not  be  (properly)  of  judicial  character,  cited  that  clause 
in  the  Federal  Constitution  requiring  the  States  to  guarantee 
each  other  a  republican  form  of  government,  and  to  protect  each 
other  against  invasion  and  domestic  violence. 

"  Under  this  article  of  the  Constitution,"  said  Chief- Justice  Taney, 
"  it  rests  with  Congress  to  decide  what  government  is  the  established 
one  in  a  State.  For,  as  the  United  States  guarantee  to  each  State  a 
republican  government,  Congress  must  necessarily  decide  what  govern- 
ment is  established  in  the  State,  before  it  can  determine  whether  it 
is  republican  or  not.  And  when  the  Senators  and  Representatives 
of  a  State  are  admitted  into  the  councils  of  the  Union,  the  authority 
of  the  government  under  which  they  are  appointed,  as  well  as  its 
republican  character,  is  recognized  by  the  proper  constitutional 
authority.  And  its  decision  is  binding  on  every  other  department  of 
the  government,  and  could  not  be  questioned  in  a  judicial  tribunal." 
(7  How.  42.) 

The  Court  took  notice,  also,  of  the  act  of  Congress  approved 
February  28,  1795,  authorizing  the  President  of  the  United 
States,  on  application  of  the  legislature  or  executive  of  any 
State,  to  call  forth  the  militia  of  other  States  in  order  to  sup- 
press an  insurrection.  That  act  empowers  the  President,  as  I 
have  said,  to  decide  whether  an  exigency  has  arisen  in  which 
the  government  of  the  United  States  is  bound  to  interfere ;  but, 
so  far  from  regarding  this  as  one  of  his  constitutional  preroga- 
tives, the  Court  said  that  Congress  might  deprive  him  of  such 
discretion,  and  either  retain  it  for  particular  legislation,  from 
16 
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time  to  time,  as  occasion  demanded,  or  confer  it  upon  some 
judicial  tribunal.     (7  Howard,  42,  43.) 

The  question  which  of  two  or  more  claimants  shall  be  regarded 
as  the  true  government  of  any  community,  domestic  or  foreign, 
is  not,  and  never  can  be,  a  question  of  law.  It  is,  principally, 
a  question  of  fact ;  but  involves,  in  a  large  degree,  political 
sentiment,  inclination,  and  even  interest.  These  are  motives 
which  address  themselves  to  Presidents,  Senators,  and  Repre- 
sentatives, in  the  discharge  of  executive  and  legislative  duties ; 
Courts  can  not  be  approached  by  them.  Accordingly,  at  an 
early  period  in  our  history,  it  was  declared  that  the  judicial 
department  could  not  recognize  the  independence  of  San  Do- 
mingo until  the  President  and  the  Senate  had  chosen  to  do  so. 
(Rose  v.  Himely,  4  Cranch,  272 ;  Hoyt  v.  Gelston,  3  Wheaton, 
324.)  The  same  declaration  was  made,  afterward,  in  the  case 
of  Texas.  (Kennett  .v.  Chambers,  14  Howard,  49,  50,  51.) 
And  such  is  the  doctrine  of  the  British  tribunals.  (City  of 
Berne  v.  Bank  of  England,  9  Vesey,  349.) 

Of  course,  therefore,  when  the  President  of  the  United  States, 
exercising  the  authority  conferred  on  him  by  the  act  of  Con- 
gress approved  February  28,  1795,  responded  favorably  to  the 
demand  of  the  charter  government  of  Rhode  Island,  for  assist- 
ance in  subduing  its  opponents,  he  thus  decided,  as  well  for  the 
legislative  as  for  the  executive  department,  and  in  the  manner 
prescribed  by  law,  which  was  the  true  government  of  the  State  ; 
and  by  that  decision,  as  in  the  case  of  all  foreign  governments, 
the  judiciary  was  certainly  concluded.  Mr.  Webster  based  his 
argument  for  the  defendants  on  that  proposition.  (Works  of 
Webster,  vol.  6,  p.  237.) 

A  question  was  made,  also,  whether  the  Legislature  of  Rhode 
Island  had  authority  to  declare  martial  law ;  not  whether  the 
Governor,  or  chief  executive  officer,  could  do  so — for  nobody 
pretended  that,  and  he  never  attempted  it.  But  the  question 
was  susceptible  of  decision,  and  was  effectually  decided,  by  the 
principles  already  established.  The  first  ten  amendments  to 
the  Constitution  of  the  United  States  only  contain  limitations 
upon  the  Federal  Government.     This  has  been  decided  many 
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times.  (Barron  v.  Mayor  of  Baltimore,  7  Peters,  243 ;  Permoli 
v.  First  Municipality,  3  Howard,  589 ;  Fox  v.  The  State  of  Ohio, 
5  Howard,  434,  435 ;  Withers  v.  Buckley,  20  Howard,  89,  90 ; 
Murphy  v.  The  People,  2  Cowen,  818 ;  Barker  v.  The  People,  3 
Cowen,  701,  702  ;  Livingston  v.  Mayor  of  New  York,  8  Wen- 
dell, 100.) 

The  people  of  each  State,  if  they  wish  to  protect  themselves 
against  oppression  and  violence  by  their  separate  governments, 
must  provide  the  necessary  safeguards  in  their  own  fundamental 
law :  and  hence  the  Bill  of  Rights  embodied  in  all  the  constitu- 
tions of  the  States  recently  adopted. 

It  could  be  to  no  purpose,  therefore,  in  Luther  v.  Borden, 
that  the  Constitution  of  the  United  States  was  cited ;  for  that 
did  not,  and  could  not,  affect  the  argument  one  way  or  another. 
The  question  was  whether,  by  the  form  of  government  prevail" 
ing  in  the  State  of  Rhode  Island,  on  the  25th  of  June,  1842,  the 
Legislature  of  that  State  had,  or  had  not,  the  power  to  declare 
martial  law.  But  that,  also,  was  a  question  relating  entirely  to 
the  organization,  internal  affairs,  and  polity  of  the  State ;  and 
the  decision  of  the  judicial  and  other  authorities  of  Rhode 
Island  (whether  right  or  wrong)  was  Conclusive  on  the  Courts  of 
the  United  States. 

Mr.  Justice  Woodbury  maintained,  to  be  sure,  that  no  State 
could  declare  martial  law  in  any  circumstances ;  but,  as  Chief- 
Justice  Taney  said,  that  proposition  is  too  broad.  Martial  law, 
as  a  permanent  regulation,  would  contravene  that  clause  of  the 
Federal  Constitution  guaranteeing  to  each  State  a  republican 
form  of  government;  and  it  would  be  the  duty  of  Congress,  not 
of  the  judiciary,  to  correct  such  an  intolerable  abuse.  But,  as  a 
temporary  regulation  in  time  of  tumult  or  war,  martial  law  may, 
or  may  not,  be  declared  in  any  State,  accordingly  as  the  Consti- 
tution of  that  State  authorizes  or  forbids,     (7  Howard,  45,  46.) 

I  agree  to  what  the  Chief- Justice  said  in  Luther  v.  Borden,  as 
Mr.  Perry  has  quoted  it,  when  that  is  taken — as,  of  course,  it 
must  be  taken — in  connection  with  other  parts  of  his  opinion. 
I  agree  that  the  question  whether  martial  law  can  or  can  not  be 
declared  in  any  State  or  country,  or  by  any  branch  or  officer  of 
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a  government,  depends  on  the  terms  of  its  organical  charter.  I 
have  not  denied  that  the  people  of  the  several  States  may,  if  they 
like,  so  amend  the  Federal  Constitution  as  to  authorize  Con- 
gress, or  the  President,  or  even  a  collector  of  customs,  to  pro- 
claim and  execute  martial  law.  My  object  has  been  to  prove 
that  the  Constitution,  at  present  in  force,  contains  no  such 
authority — but  many,  and  wise,  and  stringent  prohibitions. 

If  there  could  be  the  least  degree  of  uncertainty  as  to  the 
meaning  of  Chief-Justice  Taney,  in  the  case  of  Luther  v.  Bor- 
den, that  uncertainty  would  disappear  upon  reading  the  opinion 
which  he  delivered  in  the  case  of  John  Merryman,  upon  appli- 
cation for  a  writ  of  Habeas  Corpus,  May  28,  1861.  The 
points  decided  are  stated  by  the  Chief-Justice,  himself,  in  these 
words : 

1.  "That  the  President,  under  the  Constitution  of  the  United 
States,  can  not  suspend  the  privilege  of  the  writ  of  Habeas  Corpus, 
nor  authorize  a  military  officer  to  do  it." 

2.  "  A  military  officer  has  no  wght  to  arrest  and  detain  a  person,  not 
subject  to  the  Rules  and  Articles  of  War,  for  an  offense  against  the  laws 
of  the  United  States,  except  in  aid  of  the  judicial  authority,  and  subject 
to  its  control;  and  if  the  party  is  arrested  by  the  military,  it  is  the  duty 
of  the  officer  to  deliver  him  over,  immediately,  to  the  civil  authority,  to 
be  dealt  with  according  to  law." 

As  to  the  second  point,  particularly,  the  Chief-Justice  said : 

"The  documents  before  me  show  that  the  military  authority,  in 
this  case,  has  gone  far  beyond  the  mere  suspension  of  the  privilege 
of  the  writ  of  Habeas  Corpus.  It  has,  by  force  of  arms,  thrust  aside 
the  judicial  authorities  and  officers  to  whom  the  Constitution  has  con- 
fided the  power  and  duty  of  interpreting  and  administering  the  laws, 
and  substituted  a  military  government  in  its  place,  to  be  administered 
and  executed  by  military  officers.  For,  at  the  time  these  proceedings 
were  had  against  John  Merryman,  the  District  Judge  of  Maryland, 
the  Commissioner  appointed  under  the  act  of  Congress,  the  District 
Attorney,  and  the  Marshal  all  resided  in  the  city  of  Baltimore,  a  few 
miles  only  from  the  home  of  the  prisoner.  Up  to  that  time,  there 
had  never  been  the  slightest  resistance  or  obstruction  to  the  process 
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of  any  Court  or  judicial  officer  of  the  United  States,  in  Maryland, 
except  by  the  military  authority.  And  if  a  military  officer,  or  any  other 
person,  had  reason  to  believe  that  the  prisoner  had  committed  any 
offense  against  the  laws  of  the  United  States,  it  was  his  duty  to  give 
information  of  the  fact,  and  the  evidence  to  support  it,  to  the  District 
Attorney  ;  and  it  would  then  have  become  the  duty  of  that  officer 
to  bring  the  matter  before  the  District  Judge  or  Commissioner.  And, 
if  there  was  sufficient  legal  evidence  to  justify  his  arrest,  the  judge 
or  commissioner  would  have  issued  his  warrant  to  the  Marshal  to 
arrest  him ;  and,  upon  the  hearing  of  the  case,  would  have  held  him 
to  bail,  or  committed  him  for  trial,  according  to  the  character  of  the 
offense  as  it  appeared  in  the  testimony,  or  would  have  discharged 
him,  immediately,  if  there  was  not  sufficient  evidence  to  support  the 
accusation.  There  was  no  danger  of  any  obstruction,  or  resistance, 
to  the  action  of  the  civil  authorities ;  and,  therefore,  no  reason  what- 
ever for  the  interposition  of  the  military. 

"And  yet,  under  these  circumstances,  a  military  officer,  stationed  in 
Pennsylvania,  without  giving  any  information  to  the  District  Attor 
ney,  and  without  any  application  to  the  judicial  authorities,  assumes 
to  himself  the  judicial  power  in  the  district  of  Maryland  ;  undertakes 
to  decide  what  shall  constitute  the  crime  of  treason  or  rebellion  ;  what 
evidence  (if,  indeed,  he  required  any)  is  sufficient  to  support  the 
accusation,  and  justify  the  commitment;  and  commits  the  party,  with- 
out a  hearing  even  before  himself,  to  close  custody,  in  a  strongly-gar- 
risoned fort,  to  be  there  held,  it  would  seem,  during  the  pleasure  of 
those  who  committed  him. 

"  The  Constitution  provides,  as  I  have  before  said,  that  l  no  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  process  of 
law.'  It  declares  that  '  the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated ;  and  no  warrants  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized.'  It  provides  that  the  party  accused  shall  be  entitled  to  a 
speedy  trial,  in  a  Court  of  justice. 

"  And  these  great  and  fundamental  laws,  which  Congress  itself  could 
not  suspend,  have  been  disregarded  and  suspended,  like  the  writ  of 
Habeas  Corpus,  by  a  military  order  supported  by  force  of  arms. 
Such  is  the  case  now  before  me ;  and  I  can  only  say  that,  if  the 
authority  which  the  Constitution  has  confided  to  the  judiciary  depart- 
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ment  and  judicial  officers  may  thus,  upon  any  pretext,  or  under  any 
circumstances,  be  usurped  by  the  military  power,  at  its  discretion,  the 
people  of  the  United  States  are  no  longer  living  under  a  government 
of  laws,  but  every  citizen  holds  life,  liberty,  and  property  at  the  will 
and  pleasure  of  the  army  officer  in  whose  military  district  he  may 
happen  to  be  found." 

I  can  add  nothing  to  the  beauty  or  the  force  of  this  language : 
I  adopt  it,  and  all  of  it,  without  any  qualification. 

Mr.  Perry  relies,  also,  upon  the  case  of  Mitchell  v.  Harmony, 
(13  Howard,  115) — a  case  of  this  character: 

Harmony  was  engaged  in  the  transportation  of  merchandise 
from  the  United  States  to  Chihuahua  and  Santa  Fe,  Mexico, 
prior  to  the  act  of  Congress,  approved  May  13,  1846,  declaring 
wTar.  He  left  Independence,  Missouri,  with  a  train  of  wagons, 
horses,  and  mules,  carrying  goods,  on  the  27th  of  May,  and 
before  the  act  of  Congress  was  known  there.  Mitchell  was  a 
Lieutenant-Colonel  commanding  a  detachment  of  troops  in  Doni- 
phan's expedition  against  New  Mexico.  This  expedition  over- 
took the  plaintiff's  train,  and,  at  his  request,  gave  it  armed 
protection  during  a  journey  of  great  length.  But  when  the  com- 
mand reached  San  Elisario,  in  Chihuahua,  and  the  troops  were 
about  to  proceed  thence  to  the  city  of  Chihuahua,  distant  three 
hundred  miles,  the  plaintiff  determined  to  remain  where  he  was. 
Colonel  Doniphan,  fearing  that  the  train  and  goods  might  fall  into 
the  hands  of  the  enemy,  and  thus  be  of  assistance  to  them,  in 
time  of  wTar,  directed  the  defendant  (Mitchell)  to  compel  the 
plaintiff  to  accompany  the  troops  ;  and  the  plaintiff  did  accom- 
pany them,  against  his  will,  with  all  his  wagons,  horses,  mules, 
goods,  etc.  Some  of  these  were  used  for  the  public  service,  as 
occasion  required,  at  the  battle  of  Sacramento  and  upon  the 
march  ;  the  residue  were  abandoned  by  the  plaintiff,  at  Chihuahua, 
wThen  the  American  army  afterwTard  evacuated  that  place,  and 
because  he  could  not  then  procure  the  means  of  transporting 
them  elsewhere.  Harmony  brought  an  action  of  trespass  against 
Colonel  Mitchell,  for  the  entire  value  of  his  train,  in  the  Circuit 
Court  for  the  Southern  District  of  New  York,  and  therein  recov- 
ered a  verdict  of  damages.     The  case  was  then  removed  to  the 
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Supreme  Court  of  the  United  States  by  writ  of  error,  and  the 
judgment  was  affirmed. 

Mr.  Perry  cites  this  case  to  prove  that  a  military  commander 
can  destroy  the  property  of  a  citizen,  in  time  of  war,  so  as  to 
prevent  its  falling  into  the  hands  of  the  enemy,  and  being 
of  immediate  advantage  to  him.  Nobody  denies  that — when 
expressed  in  the  language  of  limitation  which  the  Supreme 
Court  has  enjoined.  It  is  an  act  of  appropriation  for  public 
use ;  and,  for  that  reason,  the  officer  is  not  a  trespasser.  Un- 
der the  present  Constitution  of  Ohio,  the  property  of  a  citizen 
can  not  be  taken  for  public  use  without  a  compensation  pre- 
viously made,  and  in  money ;  but  that  was  not  the  rule  under 
our  former  Constitution,  and  is  not  the  rule  under  the  Constitu- 
tion of  the  United  States.  Compensation  could,  and  as  to  the 
United  States  now  can,  as  well  be  made  by  a  law  subsequently 
enacted.*  But,  in  order  that  the  case  may  avail  him,  and  even 
that  it  shall  not  be  turned  against  him,  Mr.  Perry  must  derive 
from  it  these  two  propositions : 

1.  A  citizen  is  entitled  to  no  compensation  for  his  property 
seized  and  destroyed  by  a  military  officer  in  time  of  war  or 
rebellion. 

2.  A  military  officer,  at  such  time,  has  unlimited  and  absolute 
discretion  what  property  to  seize  or  destroy ;  and  such  discretion 
extends  not  only  to  the  place  where  an  enemy  is,  or  a  rebellion 
exists,  but  everywhere  else. 

For,  obviously,  if  the  officer  be  a  trespasser — or  if  the  question 
whether  he  is,  or  is  not,  a  trespasser  can  be  tried  in  a  Court  of 
justice — Mr.  Perry  has  taken  nothing  by  his  citation;  and  espe- 
cially if,  although  the  officer  be  acquitted  of  a  trespass,  he  is 
acquitted  upon  the  ground  of  his  agency  for  the  government, 
and  of  the  government's  being  liable  to  make  compensation  for 
the  property  seized,  or  destroyed,  as  property  taken  for  public 
use. 

And  now,  not  only  did  the  Court  decide  neither  of  the  propo- 

*  Symonds  v.  City  of  Cincinnati,  14  Ohio  Rep.  174;  Bonaparte  v.  Camden  and 
Amboy  Railroad  Co.,  1  Baldwin,  226;  Rogers  v.  Bradshaw,  20  Johnson,  735; 
Jerome  v.  Ross,  7  Johns.  Ch.  Rep.  344 ;  Lister  v.  Lobley,  7  Ad.  and  Ellis,  124. 


248  APPLICATION    FOR 

sitions  which  it  behooves  Mr.  Perry  to  establish,  but  the  Court 
decided  against  both,  and  upon  the  course  of  reasoning  which  I 
have  indicated. 

The  instruction  of  the  Circuit  Court  to  the  jury  was : 

"  That  the  defendant  might  lawfully  take  possession  of  the  goods 
of  the  plaintiff  to  prevent  them  from  falling  into  the  hands  of  the 
public  enemy ;  but,  in  order  to  justify  the  seizure,  the  danger  must 
be  immediate  and  impending,  and  not  remote  or  contingent.  And 
that  he  might,  also,  take  them  for  public  uses,  and  impress  them  into 
the  public  service,  in  case  of  an  immediate  and  pressing  danger,  or 
urgent  necessity,  existing  at  the  time;  but  not  otherwise."     (P.  133.) 

Mr.  Chief-Justice  Taney — for  we  now  have  another  of  his 
opinions — said : 

"  The  only  subject  for  inquiry  in  this  Court  is  whether  the  law 
was  correctly  stated  in  the  instruction  of  the  [Circuit]  Court ;  and 
whether  any  thing,  short  of  an  immediate  and  impending  danger 
from  the  public  enemy,  or  an  urgent  necessity  for  the  public  service, 
can  justify  the  taking  of  private  property,  by  a  military  commander, 
to  prevent  it  from  falling  into  the  hands  of  the  enemy,  or  for  the 
purpose  of  converting  it  to  the  use  of  the  public. 

"  The  instruction  is  objected  to  on  the  ground  that  it  restricts  the 
power  of  the  officer  within  narrower  limits  than  the  law  will  justify. 
And  that  when  the  troops  are  employed  in  an  expedition  into  the 
enemy's  country,  where  the  dangers  that  meet  them  can  not  always 
be  foreseen,  and  where  they  are  cut  off  from  aid  from  their  own  gov- 
ernment, the  commanding  officer  must,  necessarily,  be  intrusted  with 
some  discretionary  power  as  to  the  measures  he  should  adopt;  and  if 
he  acts  honestly,  and  to  the  best  of  his  judgment,  the  law  will  protect 
him.  But  it  must  be  remembered  that  the  question  here  is  not  as  to 
the  discretion  he  may  exercise  in  his  military  operations,  or  in  relation 
to  those  who  are  under  his  command.  His  distance  from  home,  and 
the  duties  in  which  he  is  engaged,  can  not  enlarge  his  power  over  the 
property  of  a  citizen;  nor  give  to  him,  in  that  respect,  any  authority 
which  he  would  not,  under  similar  circumstances,  possess  at  home. 
And  where  the  owner  has  done  nothing  to  forfeit  his  rights,  every 
public  officer  is  bound  to  respect  them,  whether  he  finds  the  property 
in  a  foreign  or  hostile  country,  or  in  his  own. 
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"There  are,  without  doubt,  occasions  in  which  private  property 
may  lawfully  be  taken  possession  of,  or  destroyed,  to  prevent  it  from 
falling  into  the  hands  of  the  public  enemy ;  and,  also,  where  a  mili- 
tary officer,  charged  with  a  particular  duty,  may  impress  private  prop- 
erty into  the  public  service,  or  take  it  for  public  use.  Unquestionably, 
in  such  cases,  the  government  is  bound  to  make  full  compensation  to 
the  owner  ;  but  the  officer  is  not  a  trespasser. 

"  But  we  are  clearly  of  opinion  that,  in  all  of  these  cases,  the  dan- 
ger must  be  immediate  and  impending,  or  the  necessity  urgent  for 
the  public  service,  such  as  will  not  admit  of  delay,  and  where  the 
action  of  the  civil  authority  would  be  too  late  in  providing  the 
means  which  the  occasion  calls  for.  It  is  impossible  to  define  the 
particular  circumstances  of  danger,  or  necessity,  in  which  this  power 
may  be  lawfully  exercised.  Every  case  must  depend  on  its  own  cir- 
cumstances. It  is  the  emergency  that  gives  the  right,  and  the 
emergency  must  be  shown  to  exist  before  the  taking  can  be  justified. 

"  In  deciding  upon  this  necessity,  however,  the  state  of  the  facts 
as  they  appeared  to  the  officer  at  the  time  he  acted,  must  govern  the 
decision ;  for  he  must  necessarily  act  upon  the  information  of  others, 
as  well  as  his  own  observation.  And  if,  with  such  information  as 
he  had  a  right  to  rely  upon,  there  is  reasonable  ground  for  believ- 
ing that  the  peril  is  immediate  and  menacing,  or  the  necessity  urgent, 
he  is  justified  in  acting  upon  it ;  and  the  discovery,  afterward,  that 
it  was  false  or  erroneous,  will  not  make  him  a  trespasser.  But  it 
is  not  sufficient  to  show  that  he  exercised  an  honest  judgment,  and 
took  the  property  to  promote  the  public  service :  he  must  show,  by 
proof,  the  nature  and  character  of  the  emergency,  such  as  he  had  rea- 
sonable grounds  to  believe  it  to  be  ;  and  it  is  then  for  a  jury  to  say 
whether  it  was  so  pressing  as  not  to  admit  of  delay,  and  the  occasion 
such,  according  to  the  information  upon  which  he  acted,  that  private 
rights  must,  for  the  time,  give  way  to  the  common  and  public  good." 
(Pp.  134,  135.) 

I  can  not  conceive  a  rebuke  more  peremptory  than  this  to  the 
doctrine  which  Mr.  Perry  asserts.  Instead  of  declaring  that  a 
military  commander,  in  the  country  of  his  allegiance,  where  the 
courts  of  civil  authority  are  open,  and  their  process  at  once 
available,  can,  upon  the  pretext  of  a  rebellion  existing  elsewhere, 
and  of  some  possible  influence  on  the  rebels,  or  on  his  own  sol- 
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diers,  of  a  citizen's  exercising  ordinary,  peaceful,  and  acknowl- 
edged rights,  arrogate  the  power  of  displacing  the  Constitution 
and  laws  of  the  land,  and  of  substituting  for  them  the  secret  as 
well  as  arbitrary  dictates  of  his  conscience  or  his  pleasure,  the 
Supreme  Court  of  the  United  States,  in  this  case  of  Mitchell 
and  Harmony,  has  required  such  an  officer,  even  in  time  of  war, 
in  a  foreign  country,  where  no  civil  authority  exists,  and  with 
an  enemy  at  hand,  to  deal  cautiously,  very  cautiously,  and  at 
his  peril,  with  the  property,  and,  much  more,  with  the  person 
of  a  fellow  citizen.  "  His  distance  from  home,  and  the  duties 
in  which  he  is  engaged,  can  not  enlarge  his  power."  Nor  is 
it  a  question  of  his  motives,  or  his  gallantry,  or  his  past  serv- 
ices, or  his  expected  usefulness:  it  is  a  question  of  right 
between  man  and  man — as  they  stand  together  before  that 
Majesty  which  is  blind  to  all  distinctions  of  rank,  and  titles, 
and  personal  or  public  favor. 

May  it  please  your  Honor !  I  have  now  demonstrated  by  a 
vast  array  of  authorities,  judicial  and  historical,  that  no  officer 
of  the  United  States,  civil  or  military,  can  exercise — legitimately 
exercise — with  or  without  a  proclamation — that  arbitrary,  abso- 
lute, unlimited,  and  irresponsible  authority  known  as  martial  law. 
But,  sir,  if  this  were  a  new  question — if  it  never  had  been  de- 
cided, or  even  argued,  in  any  instance — it  could  not  be  otherwise 
than  perfectly  plain,  and  impossible  to  be  misunderstood,  upon 
the  face  of  the  Constitution  alone. 

The  articles  which  I  have  read,  securing  freedom  of  speech  and 
of  the  press,  the  right  of  the  people  to  assemble  and  consider 
of  their  grievances,  immunity  from  seizures  and  searches  except 
for  probable  cause,  either  upon  actual  view  of  a  crime  committed 
or  in  virtue  of  a  warrant  supported  by  oath  or  affirmation,  trial 
upon  indictment,  and  by  an  impartial  jury  of  the  district  wherein 
the  crime  is  alleged  to  have  occurred,  the  right  of  compelling 
the  attendance  of  witnesses,  and  of  being  defended  by  counsel — 
these  articles,  I  say,  each  and  all  of  them,  are  expressed  in 
words  of  universal  application.  There  is  no  exception  made  of 
time  or  place,  of  peace  or  of  war,  of  martial  law,  of  military 
law,  or   of  any  law   whatsoever.     The  learned  counsel  for  the 
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defendant  would  interpolate  exceptions  which  the  authors  of  the 
Constitution  have  purposely  omitted.  Are  we  a  conquered  peo- 
ple ?  And,  if  so,  who  has  conquered  us,  and  in  what  name  ? 
On  what  field  of  battle  was  our  liberty  cloven  down  ?  Are  we 
in  rebellion?  And,  if  not,  how  can  we  lose  our  rights — our  own 
rights — by  ever  so  great  misconduct  in  others  ?  Why,  sir,  since 
the  Federal  Government  was  founded,  a  period  of  more  than 
seventy  years,  there  has  always  been  somewhere,  in  the  broad 
expanse  of  our  territory,  opposition  and  even  obstruction  to  the 
exercise  of  its  duties — defiance,  at  times,  of  judicial  process,  or 
outbreaking  of  the  violence  of  Indian  tribes  subject  to  our  do- 
minion, and,  occasionally,  invasion  by  foreign  armies.  If  the 
argument  of  my  learned  opponents  be  true — if,  as  General  Burn- 
side  appears  to  think,  the  invasion  of  the  State  of  Kentucky,  in 
some  distant  corner,  by  a  squadron  of  "  Confederate"  cavalry, 
invests  him  with  power  to  command  us,  in  the  State  of  Ohio,  as 
if  we  were  enlisted  soldiers  or  militia-men  in  actual  service — 
then,  evidently,  for  the  greater  part  of  the  time  since  the  Con- 
stitution of  the  United  States  was  ordained,  its  most  essential 
provisions  have  not  been  in  force,  but  in  a  condition  of  hopeless 
abeyance.  For,  necessarily,  if  Mr.  Perry's  argument  proves 
any  thing,  it  proves  that  martial  law  exists  everywhere,  and  by 
constitutional  intendment,  without  even  the  form  of  a  proclama- 
tion, the  moment  a  riot  has  occurred  anywhere.  Tell  me  not 
of  the  magnitude  of  this  rebellion :  that  may  appeal  to  my  for- 
bearance, or  sense  of  expediency,  but  can  not  affect,  in  any  de- 
gree, the  question  whether  a  particular  power  has  or  has  not 
been  delegated  by  the  terms  of  a  written  compact.  If  author- 
ity to  exercise  martial  law  results  (as  Mr.  Perry  has  asserted) 
from  the  mere  fact  of  obstruction  to  the  execution  of  the  laws 
m  some  neighborhood,  ever  so  remote  from  the  place  where  it 
is  attempted  to  be  exercised,  it  must  needs  prevail  in  Ohio, 
and  throughout  our  country,  from  one  ocean  to  the  other,  as 
soon  as  a  mob,  whether  of  negroes  or  white  men,  shall  have 
rescued  a  fugitive  slave  in  Massachusetts,  or  as  soon  as  a  band 
of  the  Apaches  have  waylaid  and  slain  some  traveler  in  New 
Mexico. 
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And  this  marvelous  exception,  so  contrary  to  the  principles 
of  a  republican  government,  is  an  exception  nowhere  defined  in 
the  Constitution,  or  ever  so  faintly  suggested.  What  Strafford 
said,  in  defending  his  life,  I  might  well  say  in  opposing  a  doc- 
trine which,  more  fatally  than  any  bill  of  attainder,  destroys  the 
security  of  every  man's  life,  and  liberty,  and  property,  and 
honor.  "  Better  it  were  to  live  under  no  law  at  all,  and  by  the 
maxims  of  cautious  prudence  to  conform  ourselves  the  best  we 
can  to  the  arbitrary  will  of  a  master,  than  fancy  we  have  a  law 
on  which  we  can  rely,  and  find,  at  last,  that  this  law  shall  inflict  a 
punishment  precedent  to  the  promulgation,  and  try  us  by  maxims 
unheard  of  till  the  very  moment  of  the  prosecution."  * 

And  observe  the  suddenness  of  this  change  in  the  Constitu- 
tion, as  interpreted  by  Mr.  Perry,  from  one  extreme  to  another. 
A  republic  of  the  fairest  promise,  confidently  reposing  on  the 
affections  of  the  people :  behold !  some  rebel  has  touched  a  secret 
spring  in  its  frame-work,  perhaps  unconsciously,  and  the  outlines 
of  a  despotism  frown  upon  us. 

Mr.  Perry  has  quoted  from  General  Halleck  a  paragraph  the 
truth  of  which  he  does  not  venture  to  affirm,  but  which  he  calls 
upon  others  to  accept  as  true.     I  will  read  it  again : 

11  During  the  administration  of  President  Washington,  in  the  Penn- 
sylvania c  Whisky  Insurrection '  of  1794  and  1795,  the  military 
authorities,  engaged  in  suppressing  it,  disregarded  the  writs  which 
were  issued  by  the  courts  for  the  release  of  the  prisoners  who  had 
been  captured  as  insurgents.  General  Wilkinson,  under  the  authority 
of  President  Jefferson,  during  the  Burr  conspiracy  of  1806,  suspended 
the  privilege  of  this  writ,  as  against  the  Superior  Court  of  New 
Orleans.  General  Jackson  assumed  the  right  to  refuse  obedience  to 
the  writ  of  Habeas  Corpus,  first  in  New  Orleans,  in  1814,  as  against 
the  authority  of  Judge  Hall,  when  the  British  army  was  approaching 
that  city ;  and  afterward,  in  Florida,  as  against  the  authority  of  Judge 
Fromentin." 

It  may  be  that  some  writs  of  Habeas  Corpus  were  u  disre- 
garded" at  the  time  of  the  whisky  insurrection ;  but  I  have  always 

*  Hume's  History  of  England,  Ch.  54. 
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supposed  the  contrary,  and  remain  of  that  supposition.  At  all 
events,  President  Washington  gave  no  sanction  to  such  conduct 
on  the  part  of  the  military  officers.  His  instructions  to  them 
were  : 

"  That  every  officer  and  soldier  will  constantly  bear  in  mind  that 
he  comes  to  support  the  laws,  and  that  it  would  be  peculiarly  unbe- 
coming in  him  to  be,  in  any  way,  the  infractor  of  them:  that  the 
essential  principles  of  a  free  government  confine  the  province  of  the 
military,  when  called  forth  on  such  occasions,  to  two  objects :  first,  to 
combat  and  subdue  all  who  may  be  found  IN  arms  in  opposition  to 
the  national  will  and  authority ;  secondly,  to  aid  and  support  the 
civil  magistrates  in  bringing  offenders  to  justice.  The  dispensa- 
tion OF  THIS  JUSTICE  BELONGS  TO  THE  CIVIL  MAGISTRATES  ;  AND  LET 
IT  EVER  BE  OUR  PRIDE  AND  OUR  GLORY  TO  LEAVE  THE  SACRED  DE- 
POSIT there  inviolate."  (Irving's  Life  of  Washington,  vol.  5, 
ch.  25.) 

The  proceedings  of  General  Wilkinson  at  New  Orleans,  in 
1806,  were  by  his  own  authority,  and  not  by  that  of  President 
Jefferson.  This  appears  from  the  confidential  message  of  the 
latter  to  Congress,  January  22,  1807 : 

"  By  letters  from  General  Wilkinson,  of  the  14th  and  18th  of 
September,  which  came  to  hand  two  days  after  date  of  the  resolution 
of  the  House  of  Representatives,  that  is  to  say,  on  the  morning  of  the 
18th  instant,  I  received  the  important  affidavit  a  copy  of  which  I 
now  communicate,  with  extracts  of  so  much  of  the  letters  as  come 
within  the  scope  of  the  resolution.  By  these,  it  will  be  seen  that  of 
three  of  the  principal  emissaries  of  Mr.  Burr,  whom  the  General  had 
caused  to  be  apprehended,  one  had  been  liberated  by  Habeas  Corpus, 
and  the  two  others,  being  those  particularly  employed  in  the  endeavor 
to  corrupt  the  General  and  army  of  the  United  States,  have  been 
embarked  by  him  for  our  ports  in  the  Atlantic  States ;  probably  on 
the  consideration  that  an  impartial  trial  could  not  be  expected  during 
the  present  agitations  of  New  Orleans,  and  that  that  city  was  not,  as 
yet,  a  safe  place  of  confinement.  As  soon  as  these  persons  shall  arrive, 
they  will  be  delivered  to  the  custody  of  the  law,  and  left  to  such  course 
of  trial,  both  as  to  place  and  process,  as  its  functionaries  may  directs 
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The  presence  of  the  highest  judicial  authorities,  to  be  assembled  at 
this  place  within  a  few  days,  the  means  of  pursuing  a  sounder  course 
of  proceedings  here  than  elsewhere,  and  the  aid  of  the  executive 
means  (should  the  judges  have  occasion  to  use  them)  render  it  equally 
desirable  for  the  criminals  as  for  the  public  that,  being  already  re- 
moved from  the  place  where  they  were  first  apprehended,  the  first  regu- 
lar arrest  should  take  place  here,  and  the  course  of  proceedings 
receive  here  its  proper  direction." 

The  prisoners  arrived  at  Washington  City  in  the  evening  of 
January  22,  and  wTere  immediately  taken  before  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia.  That 
Court,  after  a  regular  examination,  committed  them  for  trial. 
They  applied  to  the  Supreme  Court  of  the  United  States  for  a  writ 
of  Habeas  Corpus  in  February,  and  were  thereupon  discharged. 
(Ex  parte  Bollman  and  Swartwout,  4  Cranch,  75.) 

It  is  not  true  that  General  Jackson  refused  obedience  to  the 
writ  of  Habeas  Corpus  allowed  by  Judge  Fromentin,  at  Pensa- 
cola,  in  1821 ;  for  he  had  ordered  the  prisoner  (Callava)  to  be 
discharged  before  he  knew  of  the  existence  of  any  writ.  But 
he  had  a  quarrel  with  the  Judge  in  regard  to  it,  and  absurd 
enough  that  quarrel  was  on  both  sides.  (Parton's  Life  of 
Jackson,  vol.  2,  ch.  45.) 

His  conduct  at  New  Orleans  was  much  more  serious  ;  but, 
after  all,  it  has  been  greatly  misrepresented  as  well  as  exag- 
gerated. There  is  no  question  that  on  the  16th  of  December, 
1814,  he  declared  the  city  and  its  environs  to  be  under  "strict" 
martial  law ;  but,  inasmuch  as  he  was  then  acting  as  a  military 
commander,  in  charge  of  the  seventh  military  district,  the  pre- 
cedent— granting  all  that  has  been  claimed  for  it — can  be  of  no 
avail  unless  sanctioned  by  the  government  of  the  United  States 
as  a  lawful  exercise  of  power.  The  truth  is,  however,  that  the 
government  did  not  sanction  it,  and  expressly  disapproved  it. 
(Letter  of  the  Secretary  of  War  to  General  Jackson,  April  12, 
1815.)  The  reason  why  no  further  notice  was  taken  of  the 
affair,  at  the  time,  is  that  Jackson  submitted,  like  a  patriot  and 
a  real  soldier,  as  he  was,  the  moment  his  error  was  pointed  out. 

He  never  claimed  authority  to  suspend  the  privilege  of  Habeas 
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Corpus  except  in  the  city  of  New  Orleans  and  its  immediate 
neighborhood,  and  while  invasion  was  actual  or  imminent.  He 
never  dreamed,  for  an  instant,  of  such  enormous  and  inexcusable 
usurpations  as  we  now  see,  almost  everywhere,  and  on  nearly 
all  occasions,  practiced  by  military  commanders.  The  acts  of 
Congress  then  in  force  gave  him  a  right  to  call  upon  the  State 
of  Louisiana  for  the  services  of  every  able-bodied  citizen ;  and  he 
had,  with  the  assent  of  the  State  authorities,  placed  all  who 
were  capable  of  bearing  arms  under  orders  to  be  in  readiness, 
as  soldiers,  upon  brief  and  sudden  notice.  It  was  upon  the  idea 
that  he  thus  commanded  the  entire  population,  as  persons  liable 
to  military  duty  at  once,  and,  therefore,  subject  to  military  law, 
and  not  upon  the  notion  (at  present  so  much  in  vogue)  that  a 
General  can,  by  proclamation  or  otherwise,  constitute  himself  an 
irresponsible  dictator  over  the  lives  and  liberties  of  his  fellow- 
citizens,  that  Jackson  assumed  to  act.  This  appears  from  the 
opinion  of  Judge  Derbigny,  in  the  case  of  Johnson  v.  Duncan, 
(3  Martin,  531.) 

"  Under  the  Constitution  and  laws  of  the  United  States,  the  Presi- 
dent has  a  right  to  call,  or  cause  to  be  called,  into  the  service  of  the 
United  States,  even  the  whole  militia  of  any  part  of  the  Union,  in  case 
of  invasion.  This  power,  exercised  here  by  his  delegate,  has  placed 
all  the  citizens  subject  to  militia  duty  under  military  authority  and 
military  law.  That  I  conceive  to  be  the  extent  of  the  martial  law; 
beyond  which,  all  is  usurpation  of  power.  In  that  state  of  things, 
the  course  of  judicial  proceedings  is  certainly  much  shackled;  but  the 
judicial  authority  exists,  and  ought  to  be  exercised  whenever  it  is 

practicable The  proclamation  of  martial  law,  therefore, 

can  not  have  had  any  other  effect  than  that  of  placing  under  military 
authority  all  the  citizens  subject  to  militia  service.  It  is  in  that  sense 
alone  that  the  vague  expression  of  'martial  law'  ought  to  be  under- 
stood among  us.  To  give  it  any  larger  extent  would  be  trampling 
upon  the  Constitution  and  laws  of  our  country." 

There  was  another  idea  upon  which  General  Jackson  supposed 
that  he  might,  within  circumscribed  boundaries,  and  for  a  limited 
time,  exclude  the  operation  of  civil  process.  Judge  Derbigny 
took  notice  of  that : 
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"  The  counsel  for  the  appellant,  to  support  his  assertion  that,  in  the 
circumstances  then  existing,  the  Court  could  not  administer  justice,  went 
further,  and  said  that  the  city  of  New  Orleans  had  become  a  camp, 
since  it  had  pleased  the  General  of  the  seventh  military  district  to 
declare  it  so  ;  that  within  the  precincts  of  a  camp  there  can  exist  no 
other  authority  than  that  of  the  commanding  officer.  If  the  premises 
were  true,  the  consequence  would  certainly  follow.  But  the  abuse  of 
words  can  not  change  the  situation  of  things.  A  camp  is  a  space  of 
ground  occupied  by  an  army  for  their  temporary  habitation  while  they 
keep  the  field.  That  space  has  limits :  it  does  not  extend  beyond  the 
ground  actually  occupied  by  the  army.  The  camp  of  the  American 
army,  during  the  invasion  of  our  territory  by  the  British,  was  placed 
at  the  distance  of  four  miles  below  the  city.  During  that  time,  the 
city  might  be  considered  as  a  besieged  place,  having  an  intrenched 
camp  in  front.  But  the  transformation  of  the  city  itself  into  a  camp, 
by  the  mere  declaration  of  the  General,  is  no  more  to  be  conceived 
than  would  the  transformation  of  a  camp  into  a  city  by  the  same 
means." 

I  have  said  that  General  Jackson  submitted  to  punishment, 
and  that  cheerfully,  as  soon  as  the  courts  of  his  country  declared 
him  guilty  of  a  violation  of  its  Constitution  and  laws.  He 
appeared  before  the  District  Court  of  Louisiana,  March  22, 1815, 
in  obedience  to  a  rule  to  show  cause  why  he  should  not  be 
attached  for  contempt  of  its  process  and  authority,  and,  on  the 
31st  of  March,  after  that  rule  had  been  made  absolute.  The 
successful  defender  of  New  Orleans,  when  an  excited  multitude, 
filling  the  court-room,  would  have  rescued  him  from  custody,  and 
even  dragged  the  judge  from  the  bench,  quieted  the  tumult  with 
his  own  voice,  and  being  fined  one  thousand  dollars,  paid  the 
money  at  once.  Thirty  years  afterward,  having  passed  through 
the  Presidency"  of  the  United  States,  and  retired  to  private  life, 
pecuniary  embarrassments  overtook  him ;  and  then  Congress  re- 
funded the  amount  which  he  had  paid  into  the  public  treasury,  with 
interest — not  because  he  was  improperly  fined,  but  because  he 
had  amply  atoned,  by  a  life  of  distinguished  and  faithful  service, 
for  what  certainly  was,  on  his  part,  a  mere  error  of  judgment. 
It  was  not  his  violation  of  law,  but  the  magnanimity  with  which 
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lie  bowed  before  the  law,  even  in  his  hour  of  utmost  glory,  that 
won  forever  the  affection  and  the  confidence  of  his  countrymen. 

The  proceedings  of  Wilkinson  and  of  Jackson,  at  New  Orleans, 
were  both  in  cases  of  sudden  emergency  and  of  peculiar  circum- 
stances ;  and  yet  no  Court  has  ever  justified  or  excused  them. 
I  did  not  complain  of  the  declaration  of  martial  law  in  this  city, 
last  year,  although  I  knew  it  to  be  illegal ;  on  the  contrary,  I 
served  under  it.  I  would  have  served,  in  the  circumstances, 
without  any  such  declaration.  But  there  is  no  necessity 
for  martial  law  in  Cincinnati  at  present.  We  have  no  enemy 
near  at  hand ;  our  Courts  are  open,  and  are  proceeding  in  the 
transaction  of  business  as  quietly,  as  regularly,  as  in  a  time  of 
profound  peace. 

The  act  of  March  3,  1863,  confers  on  the  President  of  the 
United  States  as  large  an  authority— to  say  nothing  more — as 
the  Constitution  will  warrant.  If  he  should  deem  it  advisable 
to  suspend  the  privilege  of  the  writ  of  Habeas  Corpus  in  any  case, 
or  in  any  class  of  cases,  there  is  the  authority.  Why,  then,  does 
General  Burnside  attempt  without  law  what  the  President  has 
not  seen  fit  to  do  by  law  ?  Is  it  for  the  purpose  of  treating  the 
Congress  of  the  United  States  with  as  much  indignity  as  he  has 
inflicted  upon  my  distinguished  client  ? 

A  few  words  in  regard  to  another  point,  and  with  them  I  will 
conclude.  Mr.  Perry  has  complained  several  times,  and  in  dif- 
ferent connections,  that  Mr.  Vallandigham  does  not  deny  the 
"  charge  "  against  him.  It  is,  we  are  told,  a  charge  of  "  active 
disloyalty"  toward  the  government  of  the  United  States,  and 
of  "  active  sympathy  "  toward  the  rebels  in  arms.  Well,  sir,  I 
know  that  Mr.  Vallandigham  denies,  and  that  earnestly,  all  im- 
putations of  a  criminal  or  a  dishonorable  character  against  him ; 
and  probably,  if  he  knew,  or  if  I  could  advise  him,  what  Mr. 
Perry  demands,  he  would  insist  on  complying  with  even  such  a 
demand.  But  I  can  not  comprehend — I  am  incapable  of  com- 
prehending— what  is  demanded.  Does  Mr.  Perry  mean  to  say 
that  there  is,  or  can  be,  any  crime  of  mere  opinion  or  affection  ? 
Or  does  he  mean  that  Mr.  Vallandigham  is  accused  of  some  act 
which  ought  to  be  denied  ?     If  so,  what  is  it  ?     In  God's  name, 
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sir,  what  is  it?  For  what  was  this  Court  established?  What 
is  the  office  of  the  District  Attorney  ?  Why  are  grand  juries 
irnpanneled,  sworn,  and  charged,  term  after  term  ?  If  Mr.  Val- 
landigham  has  done  any  thing,  or  even  said  any  thing,  which 
the  law  forbids,  I  require,  as  his  counsel,  and  in  his  name,  that 
he  shall  be  accused  of  it,  and  tried  for  it.  He  can  not  deny 
until  he  has  been  accused ;  he  can  not  acquit  himself  until  he 
has  been  put  on  trial.  Again,  therefore,  as  his  counsel — stand- 
ing here,  at  the  bar,  for  him — I  insist  on  his  being  brought  into 
Court  for  accusation.  If  then  accused,  let  him  be  heard  in 
defense — heard  not  only  through  my  feeble  lips,  but  by  his  own 
matchless  eloquence — heard  here,  publicly,  in  the  presence  of 
all — of  those  who  hate  him  as  well  as  those  who  love  him — of  those 
who  regard  him  as  a  traitor,  and  of  those  who  believe  him  to  be 
actuated  by  the  purest  motives  of  patriotism.  He  does  not 
shrink  from  such  an  ordeal ;  he  demands  it  by  his  petition ;  he 
challenges  it  in  the  confidence  of  a  triumphant  acquittal.  But 
if,  when  brought  hither,  no  cause  of  accusation  is  found  against 
him,  your  Honor  must  say,  and  I  hope  will  take  pleasure  in  say- 
ing:  "Why  shouldst  thou  defend  thyself?    Go  in  peace!" 


OPINION"  OF  THE  COURT 


BY 


HON.    H.    H.    LEAVITT. 


Ex  parte — C.  L.    Vallandigkam — Habeas  Corpus, 

Leavitt,  J.,  delivered  the  following  opinion  : 

This  case  is  before  the  Court  on  the  petition  of  Clement  L. 
Vallandigham,  a  citizen  of  Ohio,  alleging  that  he  was  unlawfully 
arrested,  at  his  home  in  Dayton,  in  this  State,  on  the  night  of 
the  5th  of  May,  instant,  by  a  detachment  of  soldiers  of  the 
army  of  the  United  States,  acting  under  the  orders  of  Ambrose  E. 
Burnside,  a  Major-General  in  the  army  of  the  United  States,  and 
brought,  against  his  will,  to  the  city  of  Cincinnati,  where  he  has 
been  subjected  to  a  trial  before  a  military  commission,  and  is  still 
detained  in  custody,  and  restrained  of  his  liberty.  The  peti- 
tioner also  avers  that  he  is  not  in  the  land  or  naval  service  of 
the  United  States,  and  has  not  been  called  into  active  service 
in  the  militia  of  any  State  ;  and  that  his  arrest,  detention,  and 
trial,  as  set  forth  in  his  petition,  are  illegal,  and  in  violation  of 
the  Constitution  of  the  United  States.  The  prayer  is  that  a 
writ  of  Habeas  Corpus  may  issue,  requiring  General  Burnside 
to  produce  the  body  of  the  petitioner  before  this  Court,  with  the 
cause  of  his  caption  and  detention.  Accompanying  the  petition 
is  a  statement  of  the  charges  and  specifications  on  which  he  alleges 
he  was  tried  before  the  Military  Commission.  For  the  purposes 
of  this  decision  it  is  not  necessary  to  notice  these  charges 
specially,  but   it  may  be  stated  in  brief  that  they  impute  to  the 
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prisoner  the  utterance  of  sundry  disloyal  opinions  and  state- 
ments in  a  public  speech,  at  the  town  of  Mt.  Vernon,  in  the 
State  of  Ohio,  on  the  1st  of  May,  instant,  with  the  knowledge 
u  that  they  did  aid  and  comfort  and  encourage  those  in  arms 
against  the  government,  and  could  but  induce,  in  his  hearers,  a 
distrust  in  their  own  government,  and  sympathy  for  those  in 
arms  against  it,  and  a  disposition  to  resist  the  laws  of  the  land." 
The  petitioner  does  not  state  what  the  judgment  of  the  Military 
Commission  is,  nor  is  the  Court  informed  whether  he  has  been 
condemned  or  acquitted  on  the  charges  exhibited  against  him. 

It  is  proper  to  remark  here,  that,  on  the  presentation  of  the 
petition,  the  Court  stated,  to  the  counsel  for  Mr.  Vallandigham, 
that,  according  to  the  usages  of  the  Court,  as  well  as  of  other 
courts  of  high  authority,  the  writ  was  not  grantable  of  course, 
and  would  only  be  allowed  on  a  sufficient  showing  that  it  ought 
to  issue.  The  Court  is  entirely  satisfied  of  the  correctness  of 
the  course  thus  indicated.  The  subject  wras  fully  examined  by 
the  learned  Justice  Swayne,  when  present,  the  presiding  judge 
of  this  Court,  on  a  petition  for  Habeas  Corpus,  presented  at  the 
last  October  term ;  a  case  to  which  further  reference  will  be 
made.  I  shall  now  only  note  the  authorities  on  this  point, 
which  seem  to  be  entirely  conclusive. 

In  the  case  Ex  parte  Watkins  (3  Peters,  193,)  which  wTas  an 
application  to  the  Supreme  Court  for  a  writ  of  Habeas  Corpus, 
Chief-Justice  Marshall  entertained  no  doubt  as  to  the  power  of 
the  Court  to  issue  the  writ,  and  stated  that  the  only  question 
was  wThether  it  was  a  case  in  which  the  power  ought  to  be  ex- 
ercised. He  says,  in  reference  to  that  case,  "  the  cause  of  im- 
prisonment is  shown  as  fully  by  the  petitioner  as  could  appear 
on  the  return  of  the  writ;  consequently,  the  writ  ought  not  to 
be  awarded,  if  the  Court  is  satisfied  the  prisoner  would  be 
remanded  to  prison."  The  same  principle  is  clearly  and  ably 
stated  by  Chief-Justice  ShawT,  in  the  case  Ex  farte  Sims,  be- 
fore the  Supreme  Court  of  Massachusetts.  (7  Cushing's  Kep» 
285.)     See,  also,  Hurd  on  Hab.  Corpus,  223,  et  seq. 

I  have  no  doubt  of  the  power  of  this  Court  to  issue  the 
writ  applied  for.     It  is  clearly  conferred  by  the  14th  section  of 
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the  Judiciary  Act  of  1789 ;  but  the  ruling  of  this  Court  in  the 
case  just  referred  to,  and  the  authorities  just  cited,  justify  the 
refusal  of  the  writ,  if  satisfied  the  petitioner  would  not  be  dis- 
charged upon  a  hearing  after  its  return.  The  Court,  therefore, 
directed  General  Burnside  to  be  notified  of  the  pendency  of  the 
petition,  to  the  end  that  he  might  appear,  by  counsel  or  other- 
wise, to  oppose  the  granting  of  the  writ. 

That  distinguished  General  has  accordingly  presented  a  re- 
spectful communication  to  the  Court,  stating,  generally  and 
argumentatively,  the  reasons  of  the  arrest  of  Mr.  Vallandigham, 
and  has  also  authorized  able  counsel  to  represent  him  in  resist- 
ance of  the  application  for  the  writ.  And  the  case  has  been 
argued  at  great  length,  and  with  great  ability,  on  the  motion  for 
its  allowance. 

It  is  proper  to  remark,  further,  that  when  the  petition  was 
presented,  the  Court  made  a  distinct  reference  to  the  decision 
of  this  Court  in  the  case  of  Bethuel  Rupert,  at  October  term, 
1862,  before  noticed,  as  an  authoritative  precedent  for  its  action 
on  this  application.  On  full  reflection,  I  do  not  see  how  it  is 
possible  for  me,  sitting  alone  in  the  Circuit  Court,  to  ignore  the 
decision,  made  upon  full  consideration  by  Justice  Swayne,  with 
the  concurrence  of  myself,  and  which,  as  referable  to  all  cases 
involving  the  same  principle,  must  be  regarded  as  the  law  of 
this  Court  until  reversed  by  a  higher  Court.  The  case  of  Rupert 
was  substantially  the  same  as  that  of  the  present  petitioner. 
He  set  out  in  his  petition,  what  he  alleged  to  be  an  unlawful 
arrest  by  the  order  of  a  military  officer,  on  a  charge  imputing  to 
him  acts  of  disloyalty  to  the  government,  and  sympathy  with  the 
rebellion  against  it,  and  an  unlawful  detention  and  imprisonment  as 
the  result  of  such  order.  The  application,  however,  in  the  case 
of  Rupert  differed  from  the  one  now  before  the  Court,  in  this, 
that  affidavits  were  exhibited  tending  to  disprove  the  charge  of 
disloyal  conduct  imputed  to  him ;  and  also  in  this,  that  there 
was  no  pretense  or  showing  by  Rupert  that  there  had  been  any 
investigation  or  trial  by  any  Court  of  the  charges  against  him. 

The  petition  in  this  case  is  addressed  to  the  judges  of  the 
Circuit   Court,    and  not   to    a   single  judge    of  that  Court.     It 
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occurs,  from  the  absence  of  Mr.  Justice  Swayne,  that  the  District 
Judge  is  now  holding  the  Circuit  Court,  as  he  is  authorized  to 
do  by  law.  But  thus  sitting,  would  it  not  be  in  violation  of  all 
settled  rules  of  judicial  practice,  as  well  as  of  courtesy,  for  the 
District  Judge  to  reverse  a  decision  of  the  Circuit  Court,  made 
when  both  judges  were  on  the  bench  ?  It  is  well  known  that 
the  District  Judge,  though  authorized  to  sit  with  the  Circuit 
Judge  in  the  Circuit  Court,  does  not  occupy  the  same  official 
position,  and  that  the  latter  judge,  when  present,  is,  ex  officio, 
the  presiding  judge.  It  is  obvious  that  confusion  and  uncer- 
tainty, which  would  greatly  impair  the  respect  due  to  the  ad- 
judications of  the  Circuit  Courts  of  the  United  States,  would 
result  from  the  assumption  of  such  an  exercise  of  power  by  the 
District  Judge.  It  would  not  only  be  disrespectful  to  the  supe- 
rior judge,  but  would  evince  in  the  District  Judge  an  utter  want 
of  appreciation  of  his  true  official  connection  with  the  Circuit 
Court. 

Now,  in  passing  upon  the  application  of  Rupert,  Mr.  Justice 
Swayne,  in  an  opinion  of  some  length,  though  not  written,  dis- 
tinctly held  that  this  Court  would  not  grant  the  writ  of  Habeas 
Corpus,  when  it  appeared  that  the  detention  or  imprisonment  was 
under  military  authority.  It  is  true,  that  Rupert  was  a  man  in 
humble  position — unknown  beyond  the  narrow  circle  in  which  he 
moved;  while  the  present  petitioner  has  a  wide-spread  fame  as  a 
prominent  politician  and  statesman.  But  no  one  will  insist  that 
there  should  be  any  difference  in  the  principles  applicable  to  the 
two  cases.  If  any  distinction  were  allowable,  it  would  be  against 
him  of  admitted  intelligence  and  distinguished  talents. 

I  might,  with  entire  confidence,  place  the  grounds  of  action  I 
propose  in  the  present  case  upon  the  decision  of  the  learned 
judge,  in  that  just  referred  to.  Even  if  I  entertained  doubts  of 
the  soundness  of  his  views,  I  see  no  principle  upon  which  I 
could  be  justified  in  treating  the  decision  as  void  of  authority. 
But  the  counsel  of  Mr.  Vallandigham  was  not  restricted  in  the 
argument  of  this  motion  to  this  point,  but  was  allowed  the  widest 
latitude  in  the  discussion  of  the  principles  involved.  It  seemed 
due  to   him   that  the   Court   should   hear  what  could  be  urged 
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against  the  legality  of  the  arrest,  and  in  favor  of  the  interposi- 
tion of  the  Court  in  behalf  of  the  petitioner.  And  I  have  been 
greatly  interested  in  the  forcible  argument  which  has  been  sub- 
mitted, though  unable  to  concur  with  the  speaker  in  all  his 
conclusions. 

If  it  were  my  desire  to  do  so,  I  have  not  now  the  physical 
strength  to  notice  or  discuss  at  length  the  grounds  on  which  the 
learned  counsel  has  attempted  to  prove  the  illegality  of  General 
Burnside's  order  for  the  arrest  of  Mr.  Yallandigham,  and  the 
duty  of  the  Court  to  grant  the  writ  applied  for.  The  basis  of 
the  whole  argument  rests  on  the  assumption  that  Mr.  Vallandig- 
ham,  not  being  in  the  military  or  naval  service  of  the  govern- 
ment, and  not,  therefore,  subject  to  the  Rules  and  Articles  of 
War,  was  not  liable  to  arrest  under  or  by  military  power.  And 
the  various  provisions  of  the  Constitution,  intended  to  guard  the 
citizen  against  unlawful  arrests  and  imprisonments,  have  been 
cited  and  urged  upon  the  attention  of  the  Court  as  having  a 
direct  bearing  on  the  point.  It  is  hardly  necessary  to  quote 
these  excellent  guarantees  of  the  rights  and  liberties  of  an 
American  citizen,  as  they  are  familiar  to  every  reader  of  the 
Constitution.  And  it  may  be  conceded  that  if,  by  a  just  con- 
struction of  the  constitutional  powers  of  the  government,  in  the 
solemn  emergency  now  existing,  they  are  applicable  to  and  must 
control  the  question  of  the  legality  of  the  arrest  of  the  peti- 
tioner, it  can  not  be  sustained,  for  the  obvious  reason  that  no 
warrant  was  issued  "  upon  probable  cause,  supported  by  oath  or 
affirmation,"  as  is  required  in  ordinary  arrests  for  alleged 
crimes.  But  are  there  not  other  considerations  of  a  controlling 
character  applicable  to  the  question  ?  Is  not  the  Court  impera- 
tively bound  to  regard  the  present  state  of  the  country,  and,  in 
the  light  which  it  throws  upon  the  subject,  to  decide  upon  the 
expediency  of  interfering  with  the  exercise  of  the  military 
power  as  invoked  in  the  pending  application?  The  Court  can 
not  shut  its  eyes  to  the  grave  fact  that  war  exists,  involving  the 
most  imminent  public  danger,  and  threatening  the  subversion 
and  destruction  of  the  Constitution  itself.  In  my  judgment, 
when  the  life  of  the  republic  is  imperiled,  he  mistakes  his  duty 
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and  obligation  as  a  patriot  who  is  not  willing  to  concede  to  the 
Constitution  such  a  capacity  of  adaptation  to  circumstances  as 
may  be  necessary  to  meet  a  great  emergency,  and  save  the 
nation  from  hopeless  ruin.  Self-preservation  is  a  paramount 
law,  which  a  nation,  as  well  as  an  individual,  may  find  it 
necessary  to  invoke.  Nothing  is  hazarded  in  saying  that  the 
great  and  far-seeing  men  who  framed  the  Constitution  of  the 
United  States  supposed  they  were  laying  the  foundation  of  our  na- 
tional government  on  an  immovable  basis.  They  did  not  contem- 
plate the  existence  of  the  state  of  things  with  which  the  nation  is 
now  unhappily  confronted,  the  heavy  pressure  of  which  is  felt  by 
every  true  patriot.  They  did  not  recognize  the  right  of  secession 
by  one  State,  or  any  number  of  States,  for  the  obvious  reason  that 
it  would  have  been  in  direct  conflict  with  the  purpose  in  view 
in  the  adoption  of  the  Constitution,  and  an  incorporation  of  an 
element  in  the  frame  of  the  government  which  would  inevitably 
result  in  its  destruction.  In  their  glowing  visions  of  futurity 
there  was  no  foreshadowing  of  a  period  when  the  people  of  a 
large  geographical  section  would  be  guilty  of  the  madness  and 
the  crime  of  arraying  themselves  in  rebellion  against  a  gov- 
ernment under  whose  mild  and  benignant  sway  there  was  so 
much  of  hope  and  promise  for  the  coming  ages.  We  need  not 
be  surprised,  therefore,  that,  in  the  organic  law  which  they  gave 
us,  they  made  no  specific  provision  for  such  a  lamentable  occur- 
rence. They  did,  however,  distinctly  contemplate  the  possibility 
of  foreign  war,  and  vested  in  Congress  the  power  to  declare  its 
existence,  and  "  to  raise  and  support  armies,"  and  "  provide  and 
maintain  a  navy."  They  also  made  provision  for  the  suppression 
of  insurrection  and  rebellion.  They  were  aware  that  the  grant 
of  these  powers  implied  all  other  powers  necessary  to  give 
them  full  effect.  They  also  declared  that  the  President  of 
the  United  States  "  shall  be  commander-in-chief  of  the  army 
and  navy  and  of  the  militia  of  the  several  States  when  called 
into  actual  service,"  and  they  placed  upon  him  the  solemn 
obligation  "  to  take  care  that  the  laws  be  faithfully  executed." 
In  reference  to  a  local  rebellion,  in  which  the  laws  of  the 
Union  were  obstructed,  the  act  of  the  28th  of  February,  1795, 
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was  passed,  providing  in  substance,  that  whenever,  in  any  State, 
the  civil  authorities  of  the  Union  were  unable  to  enforce  the 
laws,  the  President  shall  be  empowered  to  call  out  such  military 
force  as  might  be  necessary  for  the  emergency.  Fortunately  for 
the  country  this  law  was  in  force  when  several  States  of  the 
Union  repudiated  their  allegiance  to  the  national  government, 
and  placed  themselves  in  armed  rebellion  against  it.  It  was  suf- 
ficiently comprehensive  in  its  terms  to  meet  such  an  occurrence, 
although  it  was  not  a  case  within  the  contemplation  of  Congress 
when  the  law  was  enacted.  It  was  under  this  statute  that  the 
President  issued  his  proclamation  of  the  15th  of  April,  1861. 
From  that  time  the  country  has  been  in  a  state  of  war,  the  history 
and  progress  of  which  are  familiar  to  all.  More  than  two  years 
have  elapsed,  during  which  the  treasure  of  the  nation  has  been 
lavishly  contributed,  and  blood  has  freely  flowed,  and  this  formid- 
able rebellion  is  not  yet  subdued.  The  energies  of  the  loyal  people 
of  the  Union  are  to  be  put  to  further  trials,  and,  in  all  probability, 
the  enemy  is  yet  to  be  encountered  on  many  a  bloody  field. 

It  is  not  to  be  disguised,  then,  that  our  country  is  in  immi- 
nent peril,  and  that  the  crisis  demands  of  every  American  citi- 
zen a  hearty  support  of  all  proper  means  for  the  restoration  of 
the  Union  and  the  return  of  an  honorable  peace.  Those  placed 
by  the  people  at  the  head  of  the  government,  it  may  well  be 
presumed,  are  earnestly  and  sincerely  devoted  to  its  preservation 
and  perpetuity.  The  President  may  not  be  the  man  of  our 
choice,  and  the  measures  of  his  administration  may  jnot  be  such 
as  all  can  fully  approve.  But  these  are  minor  considerations, 
and  can  absolve  no  man  from  the  paramount  obligation  of  lend- 
ing his  aid  for  the  salvation  of  his  country.  All  should  feel 
that  no  evil  they  can  be  called  on  to  endure,  as  the  result  of 
war,  is  comparable  with  the  subversion  of  our  chosen  govern- 
ment, and  the  horrors  which  must  follow  from  such  a  catas- 
trophe. 

I  have  referred  thus  briefly  to  the  present  crisis  of  the  country 
as  having  a  bearing  on  the  question  before  the  Court.  It 
is  clearly  not  a  time  when  any  one  connected  with  the  judicial 
department  of  the  government  should  allow  himself,  except  from 
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the  most  stringent  obligations  of  duty,  to  embarrass  or  thwart 
the  Executive  in  his  efforts  to  deliver  the  country  from  the 
dangers  which .  press  so  heavily  upon  it.  Now,  the  question 
which  I  am  called  upon  to  decide  is,  whether  General  Burnside, 
as  an  agent  of  the  executive  department  of  the  government, 
has  transgressed  his  authority  in  ordering  the  arrest  of  Mr. 
Vallandigham.  If  the  theory  of  his  counsel  is  sustainable,  that 
there  can  be  no  legal  arrest  except  by  warrant,  based  on  an 
affidavit  of  probable  cause,  the  conclusion  would  be  clear  that 
the  arrest  was  illegal.  But  I  do  not  think  I  am  bound  to  re- 
gard the  inquiry  as  occupying  this  narrow  base.  General  Burn- 
side,  by  the  order  of  the  President,  has  been  designated  and 
appointed  to  take  the  military  supervision  of  the  Department  of 
the  Ohio,  composed  of  the  States  of  Kentucky,  Ohio,  Indiana, 
Illinois,  and  Michigan.  The  precise  extent  of  his  authority,  in 
this  responsible  position,  is  not  known  to  the  Court.  It  may, 
however,  be  properly  assumed,  as  a  fair  presumption,  that  the 
President  has  clothed  him  with  all  the  powers  necessary  to  the 
efficient  discharge  of  his  duties,  in  the  station  to  which  he  has 
been  called.  He  is  the  representative  and  agent  of  the  Presi- 
dent, within  the  limits  of  his  department.  In  time  of  war,  the 
President  is  not  above  the  Constitution,  but  derives  his  power 
expressly  from  the  provision  of  that  instrument,  declaring  that 
he  shall  be  commander-in-chief  of  the  army  and  navy.  The 
Constitution  does  not  specify  the  powers  he  may  rightfully  exer- 
cise in  this^  character,  nor  are  they  defined  by  legislation.  No 
one  denies,  however,  that  the  President,  in  this  character,  is  in- 
vested with  very  high  powers,  which  it  is  well  known  have  been 
called  into  exercise  on  various  occasions  during  the  present  re- 
bellion. A  memorable  instance  is  seen  in  the  emancipation 
proclamation,  issued  by  the  President  as  commander-in-chief, 
and  which  he  justifies  as  a  military  necessity.  It  is,  perhaps, 
not  easy  to  define  what  acts  are  properly  within  this  designa- 
tion, but  they  must,  undoubtedly,  be  limited  to  such  as  are 
necessary  to  the  protection  and  preservation  of  the  government 
and  the  Constitution,  which  the  President  has  sworn  to  support 
and    defend.      And    in    deciding    what    he   may    rightfully    do 
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under  this  power,  where  there  is  no  express  legislative  declara- 
tion, the  President  is  guided  solely  by  his  own  judgment  and 
discretion,  and  is  only  amenable  for  an  abuse  of  his  authority 
by  impeachment,  prosecuted  according  to  the  requirements  of 
the  Constitution.  The  occasion  which  justifies  the  exercise 
of  this  power  exists  only  from  the  necessity  of  the  case ;  and 
when  the  necessity  exists,  there  is  a  clear  justification  of  the 
act. 

If  this  view  of  the  power  of  the  President  is  correct,  it  un- 
doubtedly implies  the  right  to  arrest  persons,  who,  by  their  mis- 
chievous acts  of  disloyalty,  impede  or  endanger  the  military  oper- 
ations of  the  government.  And,  if  the  necessity  exists,  I  see  no 
reason  why  the  power  does  not  attach  to  the  officer  or  General 
in  command  of  a  military  department.  The  only  reason  why 
the  appointment  is  made  is,  that  the  President  can  not  dis- 
charge the  duties  in  person.  He,  therefore,  constitutes  an  agent 
to  represent  him,  clothed  with  the  necessary  power  for  the  effi- 
cient supervision  of  the  military  interests  of  the  government 
throughout  the  department.  And  it  is  not  necessary  that  mar- 
tial law  should  be  proclaimed  or  exist,  to  enable  the  General 
in  command  to  perform  the  duties  assigned  to  him.  Martial 
law  is  well  defined  by  an  able  jurist  to  be  "  the  will  of  a 
military  commander,  operating  without  any  restraint,  save  his 
judgment,  upon  the  lives,  upon  the  persons,  upon  the  entire 
social  and  individual  condition  of  all  over  whom  this  law  ex- 
tends." It  can  not  be  claimed  that  this  law  was  in  operation  in 
General  Burnside's  department  when  Mr.  Vallandigham  was  ar- 
rested. Nor  is  it  necessary  that  it  should  have  been  in  force  to 
justify  the  arrest.  The  power  vested  by  virtue  of  the  authority 
conferred  by  the  appointment  of  the  President.  Under  that 
appointment,  General  Burnside  assumed  command  of  this  de- 
partment. That  he  was  a  man  eminently  fitted  for  the  position, 
there  is  no  room  for  a  doubt.  He  had  achieved,  during  his  brief 
military  career,  a  national  reputation  as  a  wise,  discreet,  patri- 
otic and  brave  General.  He  not  only  enjoyed  the  confidence 
and  respect  of  the  President  and  Secretary  of  War,  but  of  the 
whole  country.      He  has  nobly  laid  his  party  preferences  and 
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predilections  upon  the  altar  of  his  country,  and  consecrated 
his  life  to  her  service.  It  was  known  that  the  widely-ex- 
tended department,  with  the  military  supervision  of  which  he 
■was  charged,  was  one  of  great  importance,  and  demanded  great 
vigilance  and  ability  in  the  administration  of  its  military  con- 
cerns. Kentucky  was  a  border  State,  in  which  there  was  a  large 
element  of  disaffection  toward  the  national  government,  and 
sympathy  with  those  in  rebellion  against  it.  Formidable  inva- 
sions have  been  attempted,  and  are  now  threatened.  Four  of 
the  States  have  a  river  border,  and  are  in  perpetual  danger  of 
invasion.  The  enforcement  of  the  late  conscription  law  was 
foreseen  as  a  positive  necessity.  In  Ohio,  Indiana,  and  Illi- 
nois, a  class  of  mischievous  politicians  had  succeeded  in  pois- 
oning the  minds  of  a  portion  of  the  community  with  the 
rankest  feelings  of  disloyalty.  Artful  men,  disguising  their 
latent  treason  under  hollow  pretensions  of  devotion  to  the 
Union,  were  striving  to  disseminate  their  pestilent  heresies 
among  the  masses  of  the  people.  The  evil  was  one  of  alarm- 
ing magnitude,  and  threatened  seriously  to  impede  the  military 
operations  of  the  government,  and  greatly  to  protract  the  sup- 
pression of  the  rebellion.  General  Burnside  was  not  slow  to 
perceive  the  dangerous  consequences  of  these  disloyal  efforts, 
and  resolved,  if  possible,  to  suppress  them.  In  the  exercise  of 
his  discretion,  he  issued  the  order — No.  38 — which  has  been 
brought  to  the  notice  of  the  Court.  I  shall  not  comment  on 
that  order,  or  say  any  thing  more  in  vindication  of  its  expe- 
diency. I  refer  to  it  only  because  General  Burnside,  in  his 
manly  and  patriotic  communication  to  the  Court,  has  stated  fully 
his  motives  and  reasons  for  issuing  it ;  and,  also,  that  it  was 
for  its  supposed  violation  that  he  ordered  the  arrest  of  Mr. 
Vallandigham.  He  has  done  this  under  his  responsibility  as 
the  commanding  General  of  this  department,  and  in  accordance 
with  what  he  supposed  to  be  the  power  vested  in  him  by  the 
appointment  of  the  President.  It  was  virtually  the  act  of  the 
executive  department  under  the  power  vested  in  the  President 
by  the  Constitution ;  and  I  am  unable  to  perceive  on  what 
principle  a  judicial  tribunal  can  be  invoked  to  annul  or  reverse 
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it.  In  the  judgment  of  the  commanding  General,  the  emerg- 
ency required  it,  and  whether  he  acted  wisely  or  discreetly  is  not 
properly  a  subject  for  judicial  review. 

It  is  worthy  of  remark  here,  that  this  arrest  was  not  made  by 
General  Burnside  under  any  claim  or  pretension  that  he  had 
authority  to  dispose  of  or  punish  the  party  arrested,  according 
to  his  own  will,  without  trial  and  proof  of  the  facts  alleged  as 
the  ground  for  the  arrest,  but  with  a  view  to  an  investigation 
by  a  Military  Court  or  Commission.  Such  an  investigation  has 
taken  place,  the  result  of  which  has  not  been  made  known  to 
this  Court.  Whether  the  Military  Commission  for  the  trial  of 
the  charges  against  Mr.  Vallandigham  was  legally  constituted 
and  had  jurisdiction  of  the  case,  is  not  a  question  before  this 
Court.  There  is  clearly  no  authority  in  this  Court,  on  the 
pending  motion,  to  revise  or  reverse  the  proceedings  of  the 
Military  Commission,  if  they  were  before  the  Court.  The 
sole  question  is,  whether  the  arrest  was  legal ;  and,  as  before 
remarked,  its  legality  depends  on  the  necessity  which  existed  for 
making  it;  and  of  that  necessity,  for  the  reason  stated,  this 
Court  can  not  judicially  determine.  General  Burnside  is  un- 
questionably amenable  to  the  executive  department  for  his 
conduct.  If  he  has  acted  arbitrarily  and  upon  insufficient  rea- 
sons, it  is  within  the  power,  and  would  be  the  duty  of  the  Presi- 
dent, not  only  to  annul  his  acts,  but  to  visit  him  with  decisive 
marks  of  his  disapprobation.  To  the  President,  as  commander- 
in-chief  of  the  army,  he  must  answer  for  his  official  conduct. 
But,  under  our  Constitution,  which  studiously  seeks  to  keep  the 
executive,  legislative,  and  judicial  departments  of  the  govern- 
ment from  all  interference  and  conflict  with  each  other,  it  would 
be  an  unwarrantable  exercise  of  the  judicial  power  to  decide 
that  a  co-ordinate  branch  of  the  government,  acting  under  its 
high  responsibilities,  had  violated  the  Constitution,  in  its  letter 
or  its  spirit,  by  authorizing  the  arrest  in  question.  Especially  in 
these  troublous  times,  when  the  national  life  is  in  peril,  and 
when  union  and  harmony  among  the  different  branches  of  the 
government  are  so  imperatively  demanded,  such  interference 
would  find  no  excuse  or  vindication.     Each  department  of  the 
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government  must,  to  some  extent,  act  on  a  presumption  that  a 
co-ordinate  branch  knows  its  powers  and  duties,  and  will  not 
transcend  them.  If  the  doctrine  is  to  obtain,  that  every  one 
charged  with,  and  guilty  of,  acts  of  mischievous  disloyalty,  not 
within  the  scope  of  the  criminal  laws  of  the  land,  in  custody 
under  the  military  authority,  is  to  be  set  free  by  courts  or 
judges  on  Habeas  Corpus,  and  that  there  is  no  power  by  which 
he  may  be  temporarily  placed  where  he  can  not  perpetrate  mis- 
chief, it  requires  no  argument  to  prove  that  the  most  alarming 
conflicts  must  follow,  and  the  action  of  the  government  be  most 
seriously  impaired.  I  dare  not,  in  my  judicial  position,  assume 
the  fearful  responsibility  implied  in  the  sanction  of  such  a 
doctrine. 

And  here,  without  subjecting  myself  to  the  charge  of  trench- 
ing upon  the  domain  of  political  discussion,  I  may  be  indulged 
in  the  remark,  that  there  is  too  much  of  the  pestilential  leaven 
of  disloyalty  in  the  community.  There  is  a  class  of  men  in  the 
loyal  States  who  seem  to  have  no  just  appreciation  of  the  deep 
criminality  of  those  who  are  in  arms,  avowedly  for  the  overthrow 
of  the  government,  and  the  establishment  of  a  Southern  Confed- 
eYacy.  They  have  not,  I  fear,  risen  to  any  right  estimate  of 
their  duties  and  obligations,  as  American  citizens,  to  a  govern- 
ment which  has  strewn  its  blessings  with  a  profuse  hand,  and 
is  felt  only  in  the  benefits  it  bestows.  I  may  venture  the 
assertion  that  the  page  of  history  will  be  searched  in  vain 
for  an  example  of  a  rebellion  so  wholly  destitute  of  excuse  or 
vindication,  and  so  dark  with  crime,  as  that  which  our  bleed- 
ing country  is  now  called  upon  to  confront,  and  for  the  sup- 
pression of  which  all  her  energies  are  demanded.  Its  cause 
is  to  be  found  in  the  unhallowed  ambition  of  political  aspirants 
and  agitators,  who  boldly  avow  as  their  aim,  not  the  estab- 
lishment of  a  government  for  the  better  security  of  human 
rights,  but  one  in  which  all  political  power  is  to  be  concentrated 
in  an  odious  and  despotic  oligarchy.  It  is,  indeed,  consolatory 
to  know  that  in  most  sections  of  the  North  those  who  sympa- 
thize with  the  rebellion  are  not  so  numerous  or  formidable  as 
the  apprehensions  of  some  would  seem  to  indicate.     It  may  be 
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assumed,  I  trust,  that  in  most  of  the  Northern  States  reliable 
and  unswerving  patriotism  is  the  rule,  and  disloyalty  and  treason 
the  exception.  But  there  should  be  no  division  of  sentiment 
upon  this  momentous  question.  Men  should  know,  and  lay  the 
truth  to  heart,  that  there  is  a  course  of  conduct  not  involving 
overt  treason,  or  any  offense  technically  defined  by  statute,  and 
not,  therefore,  subject  to  punishment  as  such,  which,  nevertheless, 
implies  moral  guilt  and  a  gross  offense  against  their  country. 
Those  who  live  under  the  protection  and  enjoy  the  blessings  of 
our  benignant  government,  must  learn  that  they  can  not  stab 
its  vitals  with  impunity.  If  they  cherish  hatred  and  hostility  to 
it,  and  desire  its  subversion,  let  them  withdraw  from  its  juris- 
diction, and  seek  the  fellowship  and  protection  of  those  with 
whom  they  are  in  sympathy.  If  they  remain  with  us,  while 
they  are  not  of  us,  they  must  be  subject  to  such  a  course  of 
dealing  as  the  great  law  of  self-preservation  prescribes  and  will 
enforce.  And  let  them  not  complain,  if  the  stringent  doctrine 
of  military  necessity  should  find  them  to  be  the  legitimate  sub- 
jects of  its  action.  I  have  no  fears  that  the  recognition  of  this 
doctrine  will  lead  to  an  arbitrary  invasion  of  the  personal  secu- 
rity or  personal  liberty  of  the  citizen.  It  is  rare,  indeed,  that 
a  charge  of  disloyalty  will  be  made  upon  insufficient  grounds. 
But  if  there  should  be  an  occasional  mistake,  such  an  occurrence 
is  not  to  be  put  in  competition  with  the  preservation  of  the  life 
of  the  nation.  And  I  confess  I  am  but  little  moved  by  the  elo- 
quent appeals  of  those  who,  while  they  indignantly  denounce 
violations  of  personal  liberty,  look  with  no  horror  upon  a  des- 
potism as  unmitigated  as  the  world  has  ever  witnessed. 

But  I  can  not  pursue  this  subject  further.  I  have  been  com- 
pelled by  circumstances  to  present  my  views  in  the  briefest  way. 
I  am  aware  there  are  points  made  by  the  learned  counsel  repre- 
senting Mr.  Vallandigham,  to  which  I  have  not  adverted.  I 
have  had  neither  time  nor  strength  for  a  more  elaborate  consider- 
ation of  the  questions  involved  in  this  application.  For  the 
reasons  which  I  have  attempted  to  set  forth,  I  am  led  clearly 
to  the  conclusion  that  I  can  not  judicially  pronounce  the  order 
of  General  Burnside  for  the  arrest  of  Mr.  Vallandigham  as  a 
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nullity,  and  must,  therefore,  hold  that  no  sufficient  ground  has 
been  exhibited  for  granting  the  writ  applied  for.  In  reaching 
this  result,  I  have  not  found  it  necessary  to  refer  to  the  authorities 
which  have  been  cited,  and  which  are  not  controverted,  for  the 
obvious  reason  that  they  do  not  apply  to  the  theory  of  this  case, 
as  understood  and  affirmed  by  the  Court.  And  I  may  properly 
add  here,  that  I  am  fortified  in  my  conclusion  by  the  fact,  just 
brought  to  my  notice,  that  the  Legislature  of  Ohio,  at  its  late 
session,  has  passed  two  statutes,  in  which  the  validity  and 
legality  of  arrests  in  this  State  under  military  authority  are 
distinctly  sanctioned.  This  is  a  clear  indication  of  the  opinion 
of  that  body,  that  the  rights  and  liberties  of  the  people  are  not 
put  in  jeopardy  by  the  exercise  of  the  power  in  question,  and 
is,  moreover,  a  concession  that  the  present  state  of  the  country 
requires  and  justifies  its  exercise.  It  is  an  intimation  that 
the  people  of  our  patriotic  State  will  sanction  such  a  construc- 
tion, of  the  Constitution  as,  without  a  clear  violation  of  its  letter, 
will  adapt  it  to  the  existing  emergency. 

There  is  one  other  consideration  to  which  I  may,  perhaps, 
properly  refer,  not  as  a  reason  for  refusing  the  writ  applied  for, 
but  for  the  purpose  of  saying  that,  if  granted,  there  is  no 
probability  that  it  would  be  available  in  relieving  Mr.  Vallan- 
digham  from  his  present  position.  It  is,  at  least,  morally  cer- 
tain it  would  not  be  obeyed.  And  I  confess  I  am  somewhat 
reluctant  to  authorize  a  process,  knowing  it  would  not  be 
respected,  and  that  the  Court  is  powerless  to  enforce  obedience. 
Yet,  if  satisfied  there  were  sufficient  grounds  for  the  allowance 
of  the  writ,  the  consideration  to  which  I  have  adverted  would 
not  be  conclusive  against  it. 

For  these  reasons  I  am  constrained  to  refuse  the  writ. 
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RICKEY   &    CARROLL 

Have  in  Press,  and  will  shortly  Publish, 

ARGUMENTS  AND  ADDRESSES 

BY 

HON.  WILLIAM  JOHNSTON, 

FORMERLY   JUDGE   OF   THE   SUPERIOR   COURT   OF   CINCINNATI. 


This  work  will  contain  about  500  pages,  octavo,  and  will  consist  of  the 
following  arguments  and  addresses: 

1.  ADDRESS  ON  TEMPERANCE,  Delivered  in  Columbus,  in  1838. 

2.  ADDRESS  TO  REFORMED  DRUNKARDS,  Deliv6red  in  Cincinnati,  in  1842. 

3.  ADDRESS  ON  POPULAR  EDUCATION,  Delivered  in  Columbus,  in  1839. 

4.  ADDRESS  ON  FEMALE  EDUCATION,  Delivered  in  Cincinnati,  in  1839. 

5.  ON  THE  SAME  SUBJECT,  Delivered  in  Columbus,  in  1844. 

6.  ARGUMENT  IN  CASE  OF  OHIO  v.  FORBES  AND  ARMITAGE,  charged  with  kidnap- 

ping  Jerry  Finney,  before  the  Franklin  Circuit  Court  of  Kentucky,  April,  1846. 

7.  ARGUMENT  IN  CASE   OF  AMES  ads.   THE  STATE,   before  the    Criminal  Court  of 

Hamilton  County,  in  1853. 

8.  ARGUMENT  IN  CASE  OF  COOK  AND  SEITER  v.  THE  STATE,  before  the  Hamilton 

County  District  Court. 

9.  ARGUMENT  IN  THE  PIATT  WILL  CASE,  before  the  Kentucky  Court  of  Appeals. 

10.  ARGUMENT  IN  CASE  OF  GOV.  BEBB  ads.  THE  COMMONWEALTH  OF  ILLINOIS, 

before  the  Winnebago  County  (III.)  Court  of  Common  Pleas. 

11.  ARGUMENT  IN  CASE  OF  BURNS  v.  THE  STATE,  before  the  Hamilton  County  Dis- 

trict Court. 

12.  ARGUMENT  IN  CASE  OF  GANDOLFO  v.  THE  STATE,  before  the  Supreme  Court 

of  Ohio. 

13.  SPEECH  ON  THE  PRESIDENTIAL  ELECTION  IN  1860. 

14.  ADDRESS  ON  THE  RIGHT  OF  SECESSION,  Delivered  in  Cincinnati,  in  1861. 


The  extensive  learning  and  long  practice  of  Judge  Johnston  as  a  lawyer 
give  his  legal  arguments  un.c-ommon  interest  to  the  professional  reader ; 
while  his  wit  and  humor,  his  powerful  logic,  his  vivid  imagination,  his 
terse  and  forcible  English,  make  his  productions,  even  in  dry  legal  cases, 
of  absorbing  interest  to  all.  The  publishers  do  not  hesitate  to  say  that 
these  "  Arguments  and  Addresses  "  are  more  interesting  than  any  produc- 
tions on  similar  subjects  ever  published  in  this  country. 

RICKEY  &  CARROLL,  Publishers, 

73  West  Fourth  Street,  (Opera-House  Building,) 

CINCINNATI. 
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